









Central Law Journal. 


ESTABLISHED JANUARY, 1874. 











Vou. 35 ST. LOUIS, MO., DECEMBER 16, 1892. No. 25 








READY JANUARY ist. 


The only Work on the Subject. The Subject an Intricate one and Materially 
Affecting the Entire Field of the Law. 


CLEAR, SCHOLARLY, COMPREHENSIVE. 


COLLATERAL ATTACK 


ON 


JUDICIAL PROCEEDINGS. 


By HON. JOHN M. VAN FLEET, OF THE INDIANA CIRCUIT COURT. 


That so important and interesting a branch of the law as that of Collateral Attack on Judicial Proceedings, 
should not have been long before this the subject of a special treatise, is a matter of surprise and wonder. Judge 
Vanfleet was led to the undertaking while investigating the subject of Judgments. Of a large number of leading 
cases studied experimentally, fully one-fifth involved the principles of Indirect or Collateral Attack. The in- 
firmities of the law and faulty precedure of the courts are such that a reversallor overthrow or voidance of a judg- 
ment is the only path to the securing of justice or the spirit of the law. A direct attack is frequently barred out 
or fails. An indirect attack, however, may remedy the defect in the casein hand, Existing works treatin a 
minor way of the subject, but not in a way commensurate with its value and difficulty. By close analysis, ac 
curate definition, and plentiful illustration with comment, the author has sought to place his subject clearly be 
fore the reader. This has been a very difficult matter because, in many cases, the doctrine as presented in a case 
has been so vaguely and indistinctly given as to almost baffle the most discerning inquiry. The author has, how- 
ever, been untiring in his labors and research, and there are few, if any, published cases concerned with Collateral 
Attack but will be found here classified and given due weight in its elucidation. The reports ofthe United States 
Courts, of the separate States, of England, Scotland, Ireland, Canada, Sandwich Islands, Australia and New Zealand, 
have been examined with care; and the chief text books on Administration, Admiralty, Assessments, Attachment, 
Constitutional Law, Criminal Law, Eminent Domain, Estoppel, Evidence, Habeas Corpus, Injunctions, Jn Rem 
Judgments, Judicial Sales, Jurisdiction, Limitations, Mandamus, Officers, Pleadings, Practice, Remedies, Res 
Adjudicata, Sheriffs, Torts, and Wills, together with the Abridgments of Bacon, Comyn and Viner, and other 
Standard Sources of Law, have been exhausted by Judge Vanfleet. Sothorough astudy as this would go far to 
make a man the leading authority on any given subject; and, aside from the invaluable collection of cases thus 
outlined, the original work embodied in definition, analysis and notes, and based on the fullest investigation, 


form a treatise broad and scholarly. 


One Volume, Octavo, Sheep, over 1100 pages, Analytical Contents, Index and 
Table of Cases. Price, $6.50. 
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THE LEADING WORKS ON THE LAW OF NEGLIGENCE. 


“IT LEADS ALL THE REST.” 


The Hon. Judge John F. Dillon, in writing to the publishers as to the excellence of this New Edi- 
tion of SHEARMAN & REDFIELD ON NEGLIGENCE, says it, “Like Ben Adhem’s Name, ‘Leads all 
the Rest.’ ”’ 


SUBSTANTIALLY A NEW WORK. 


Re-Written, Re-Cast, and Extended to Two Large Volumes, 


Shearman and Redfield on the Law of Negligence. 


Fourth Edition. Greatly Enlarged. In Two Volumes. 
By THOMAS G. SHEARMAN and AMASA A. REDFIELD, Counsellors-at-law. 


This was the pioneer treatise on the Law of Negligence, and has always been esteemed as the lead. 
ing law book on the subject. The Courts have uniformly commended the work, and the various 
Federal and State Reports indicate that this treatise has been cited in almost every Court within 
the United States, and in nearly every case in which any very important question concerning the Law of Negli- 
gence has arisen. 





Price, $12.00. Sent, charges prepaid, on receipt of the amount, 


Jones on the Negligence of Municipal Corporations. 
By DWICHT ARVEN JONES, of the New York Bar. 


Author of “A TREATISE ON THE CONSTRUCTION OF CONTRACTS,” etc. 


This is a new and original treatise on an important and practical subject. In it the author has pre- 
sented the law applicable to municipalities of all grades, including Cities, Towns, Villages, 
Townships, and Counties. He has treated of the Negligence of these Corporations respecting 
governmental duties, such as keeping the peace, preserving the public health, extinguishing 
fires, etc., etc., and respecting municipal duties, such as managing property, constructing and repairing 
streets, sidewalks, bridges, public buildings and sewers, etc., etc, Questions of principle have been fully dis- 
cussed, and cases have been critically examined. 

The book will be found of particular value to every practitioner because of its extemsive and careful cita- 
tion of applicable cases (many of which are of very recent date) and the extracts that are given from them. 


wex-The Whole subject of the Negligence of Municipal Corporations is very fully treated. 


Price $6.00 net. Sent, express prepaid, on receipt of the amount’ 


BEACH ON CONTRIBUTORY NEGLIGENCE. 


SECOND EDITION. 


REVISED, RE-ARRANGED AND GREATLY ENLARGED, 


By CHARLES FISKE BEACH, Jr., of the New York Bar. 


Author of “MODERN EQUITY JURISPRUDENCE,” “THE LAW OF PRIVATE CORPORATIONS,” “LAW OF RECEIVERS,” etc 





This edition is practically a new work, and it is the only separate treatise on this important 
branch of the Law of Negligence. 


Price, $6.00 net, or $6.25 delivered. 


BAKER, VOORHIS & CO., 


LAW BOOK PUBLISHERS, 66 NASSAU STREET, NEW YORK, 
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The propositions of law asserted by Vice 
Chancellor Bird, of the New Jersey Chancery 
Court, in the late decision of Shinn y. Shinn, 
have met with considerable mild and war- 
ranted criticism. The points there decided, 
as appears from the official syllabus prepared 
by the court, are: First, that every wife is 
entitled to a home corresponding with the 
circumstances and condition of her husband, 
over which she shall be permitted to preside 
as such wife, and it is the duty of the hus- 
band to furnish such home. Second, that a 
house over which others have entire control, 
and in which the husband and wife reside as 
boarders simply, is not such home. While 
little objection can be made to the first prop- 
osition, the second, in so far as it asserts that 
the husband is not fulfilling his legal duty in 
keeping his wife at a boarding house, is 
clearly erroneous. The law does not hold a 
husband to so strict a performance of his 
duty in the maintenance of a home. If the 
circumstances and condition of a husband are 
such that he is enabled to provide but one 
room in a house where husband and wife 
board, itis as much a ‘‘home’’ within the 
meaning of the law as if it were a house of 
many rooms wherein the wife is sole mistress. 
As a matter of fact, the opinion of the court 
not sustain so 
official 


in the case mentioned does 
radical a statement of the law as the 
syllabus reports. 





The New York Law Journal expresses 
considerable surprise as well as gratification 
at the conclusion of the Colorado Court of 
Appeals in Denver & R. G. Ry. Co. v. Out- 
salt, which, it says, ‘‘besides being obviously 
just, offers an encouraging indication of the 
present attitude of the courts, even of the 


Western States, towards railroad corpora- 
tions.”” The action was brought under a 


statute of Colorado, making railroad compa- 

nies liable absolutely for stock killed, without 

regard to the question of negligence, or the 

violation of any enactment made in the exer- 

cise of the police power. The act provides 

for an appraisement, and imposes a penalty 
VoL. 835—No. 25. 





of double the appraised value of the animals 
killed, together with an attorney’s fee, for 
failure to pay within thirty days. The suit 
in question was brought for damages for 
the killing of a mare, and the evidence 
tended strongly to show that the employees 
of the railroad were free from, and that the 
owner of the animal had been guilty of, neg- 
ligence. It was held that, by reason of the 
absolute liability imposed, the statute in 
question was repugnant to the Fourteenth 
Amendment of the federal constitution, and 
also to a section of the constitution of Colo- 
rado, providing that no person shall be de- 
prived of life, liberty or property without due 
process of law, and that the arbitrary penalty 
imposed was also unconstitutional. The 
court thought that while legislative precau- 
tionary measures, requiring care and the best 
mechanical appliances in the operation of 
railroads are the proper and legitimate exer- 
cise of the police power of the State, the stat- 
ute under consideration was not of that char- 
acter. It contains the bald declaration: 
‘*Thou shalt not kill,’’ nor injure; declares 
that railroad corporations shall be liable for 
all damages to stock caused by their trains, 
without regard to the skill and care with 
which the train is operated, preclu ‘ing all 
defense, even as in this case of the gross 
negligence of the owner of the stock. The 
statute is absolute; conclusive of the liabil- 
ity, upon proof of the injury and damage 
only. There is no question, says the court, 
of the power of the legislature to repeal laws 
of evidence, enact new and different laws, or 
to change and modify existing laws. It is 
regarded as valid and legitimate legislation, 
within fixed limits. If the statute made the 
killing or injury of the stock prima facie evi- 
dence of mismanagment or neglect, and 
changed the common law burden of proof, 
and required the corporation to exonerate 
itself by competent evidence, the statute 
could stand; but, precluding all defense, and 
making the liability absolute, it clearly vio- 
lates a fundamental principle of the constitu- 
tion, and is repugnant to the principles and 
maxims of the common law upon which the 
constitution was based. It declares that the 
corporation shall be liable and’ make pay- 
ment for damages inflicted by inevitable ac- 
cident, which no care, skill, diligence or 
foresight could prevent, and precludes the 
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corporation from exculpating itself or making 
any defense whatever. In this it is discrim- 
‘ inating, special and void. The court inci- 
dentally remarks that there are earlier Colo- 
rado cases that may be construed as sustaining 
the statute, although its constitutionality had 
not been directly passed upon. 

It is difficult to see how the court could 
have reached any other conclusion, but the 
surprise of our contemporary at this assertion 
of what it calls ‘‘judicial independence of the 
unenlightened spirit of grangerism,’’ is per- 
haps natural, in view or the apparent dispo- 
sition on the part of courts, not so very long 
ago, to ignore corporate rights, a tendency not 
yet extinct and not by any means confined to 
the courts of the Western States. A more 
striking example of this disposition cannot be 
found than the case of Munn y. Illinois, de- 
cided by the United States Supreme Court, 
of which case the law journal mentioned very 
truthfully says: ‘‘We believe that among 
the professional and educated classes there is 
grave doubt as to the soundness of the doc- 
trine advanced.’’ And the more recent case 
of People v. Budd, decided by the Supreme 
Court of New York, and affirmed by the 
United States Supreme Court, is, in effect, a 
reiteration of the doctrine of the Munn case. 








NOTES OF RECENT DECISIONS. 


Girt—Bank CoLiection— VaLipity—De- 
Livery.—In Crook v. First Nat. Bank, de- 
cided by the Supreme Court of Wisconsin, 
decedent deposited bonds and coupons with a 
bank, and took a writing, signed by the 
cashier, acknowledging their receipt, and 
that they were ‘‘to be sold, and the proceeds 
placed to her credit.’’ It was held that a 
delivery of the receipt, requesting the cashier 
to ‘‘let’’ plaintiff ‘‘have the amount of the 
within bill,’’ and with the intention to pass 
title thereto, constituted a valid gift of the 
money due from the bank. Pinney, J., says: 

A gift iter vivos must be completed bya de- 
livery of the subject of the gift. A donatio causa 
mortis must be completely executed, so far as de- 
livery is concerned, in the life-time of the donor, pre- 
cisely as required in the caseof gifts inter vivos. A 
donati causa mortis isa gift absolute in form, made 
by the donor in anticipation of his speedy death, and 
intended to take effect and operate as a transfer of 


title only upon the happening of the donor’s death. 
The gift must be absolute, with the exception of the 





conditions inherent in its nature, and a delivery, of 
the article donated is a necessary element; but it may 
be revoked by the donor, and is completely revoked 
by his recovery from the sickness or escape from the 
danger in view of which it was made. — if not so 
revoked, the gift may be taken by the administrator of 
the donor, if necessary, for the payment of his debts. 
3 Pom. Eq. Jur. § 1146; Basket v. Hassell, 107 U.S. 
609, 610, 2 Sup. Ct. Rep. 415; Henschel v. Maurer, 69 
Wis. 576, 34 N. W. Rep. 926. The question presented 
by the first defense is whether the delivery of the re- 
ceipt, indorsed, as stated to Charles Mitchell, with in- 
tent to give him the proceeds of bonds and coupons, 
could operate as a gift, for whether the gift was one 
inter vivos or was intended as a donatio causa mortis 
is not a material question, as it is abundantly shown 
by the authorities that, so faras the subjects which 
may be disposed of by gift and the question of de- 
livery are concerned, the law is the same ineither 
case. Camp’s Appeal, 36 Conn, 92, 93; Harris v. 
Clark, 3 N. Y. 98, 113; Grover y. Grover, 24 Pick. 261, 
264; Basket v. Hassell, 107 U. 8. 614, 2 Sup. Ct. Rep. 
415. The law favors free and comprehensive power 
of disposition by an owner of his property, and the 
rigor of the earlier cases has been materially relaxed, 
both as tothe subjects of such gifts and as to what 
will serve as a delivery to make them effectual. This 
is well illustrated by the cases above cited, in which it 
is held that the thing given must be delivered, or it 
must be placed in the power of the donee by delivery 
to him of the means of obtaining possession. ‘As to 
the character of the thing given,’ says Shaw, C. J., in 
Chase vy. Redding, 18 Gray, 418, 420, “‘the law has un- 
dergone some changes. Originally it was limited, 
with some exactness, to chattels, to some object of 
value deliverable by the hand; then extended to se- 
curities transferable solely by delivery, as bank notes, 
lottery tickets, notes payable to bearer or to order and 
indorsed in blank; subsequently it has been extended 
to bonds and other choses in action in writing repre- 
sented by a certificate, when the entire equitable in- 
terest is assigned; and in the very latest cases on the 
subject in this commonwealth it has been held thata 
note not negotiable, or, if negotiable, not indorsed, 
but delivered, passes with a right to use the name of 
the administrator of the promisee to collect for the 
donee’s own use.”? Andin Parish y. Stone, 14 Pick. 
198, speaking of the extension of the doctrine to in- 
clude choses in action delivered so as to operate only 
as a transfer by equitable assignment or a declaration 
of trust, Shaw, C.J., also says that ‘“‘these cases all go 
on the assumption that a bond or other security is a 
valid, subsisting obligation for the payment of a sum 
of money, and the gift is in effect a gift of the money 
by a gift and delivery of the instrument that shows 
its existence and affords the means of reducing it to 
possession.” It has since been repeatedly held ‘that 
a deposit ina savings bank may be the subject ofa 
valid donatio causa mortis, as well as of a gift inter 
vivos, and that such a gift may be proved by the de- 
livery of.the bank book to the donee, or a third per- 
son for him; that, as there can be no manual delivery 
of the credit which the donor has in the bank, the 
delivery of the book which represents the deposit, 
and is the only evidence in the possession of the 
donor of his contract with the bank, together with an 
order or assignment, operates as a complete transfer 
of the existing fund, and is all the delivery of which 
the subject is capable.”? Pierce v. Bank, 129 Mass. 
430, and cases cited; Davis v. Ney, 125 Mass. 590; 
Hill v. Stevenson, 63 Me. 367; Camp’s Appeal, 36 Conn. 
88. In Ridden v. Thrall, 125 N. Y. 572, 577, 578, 26 N. 
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E. Rep. 627, it was held that the deposit book ina 
savings bank answer the same purpose as a certificate 
of deposit in other banks, and that any delivery which 
transfers to the donee either the legal or equitable title 
is sufficient to effectuate a gift; and a gift of the moneys 
due a depositor, by delivery of the deposit book, was 
upheld, notwithstanding a by-law of the bank, printed 
in the book, required an order or power of attorney 
when some person other than the depositor attempted 
to draw the money; and the donee in that case had no 
such power, but the court held that he had the same 
right to enforce payment that he would have had if 
he had been the donee of any non-negotiable chose in 
action or a certificate of deposit or unindorsed note, 
and could establish his right to payment insuch case 
by any proof showing that he was the absolute legal 
owner. It is well settled that in order to constitute a 
valid assignment of a debt or other chose in action, in 
equity, no particular form of words is necessary. Any 
words which show an intention of transferring or ap- 
propriating the chose in action to the assignee for a 
valuable consideration are sufficient; nor is any writ- 
ten instrument required. Any order, writing, or act 
which makes an appropriation of the fund amounts 
to an equitable assignment, and an oral or written 
declaration may be as effectual as the most formal in- 
strument. An order for or payable out of a particu- 
lar fund, not only as between the drawer and payee, 
but as regards the drawee, will so operate, though 
not accepted by him. 1 Amer. & Eng. Enc. Law, 835, 
and cases cited, ubi ut supra. The same is true as to 
gifts of choses in action, if a delivery, or what in 
judgment of law amounts to such, takes place. In 
Wilson y. Carpenter, 17 Wis. 516, Cole, J., says: ‘‘De- 
livery is essential, both at law and in equity, to the 
validity of a parol gift of a chattel or chose in action; 
and it is the same whether it bea gift inter vivos or 
causa mortis. Without actual delivery the title does 
not pass;”? and he quotes 2 Kent. Comm. 554, where 
the author says: ‘Delivery in this, as in every other, 
case must be according to the nature of thething. It 
must be actual delivery, so far as the subject is capa- 
ble of delivery. It must be secundum subjectum ma- 
teriam, and be the true and effectual way of obtaining 
the command and dominion of the subject. If the 
thing be not capable of actual delivery, there must be 
some act equivalent to it. The donor must part not 
only with the possession, but with the dominion, of 
the property. If the thing given be a chose in action, 
the law requires an assignment, or some equivalent 
instrument, and the transfer must be actually ex- 
ecuted.’’ Henschel v. Maurer, 69 Wis. 576, 34 N. W. 
Rep. 926; Brunn vy. Schuett, 59 Wis. 269, 272, 18 N. W. 
260. In Elam v. Keen, 4 Leigh, 333, an oral gift of a 
bond in suit, accompanied by a delivery of the attor- 
ney’s receipt for it, was held a valid gift of the bond, 
Carr, J., saying: “The bond itself could not be de- 
livered. It was in court, in the custody of the law. 
the receipt was its representative. Asin case 
of the key, the delivery of the receipt ‘was the true 
and effectual way of obtaining the use of the subject.’ 
Speaking from my own experience, I should say an 
attorney requires no better order for the payment of 
money he has collected on a bond than the receipt he 
has given for the bond. When he takes this in, with 
areceipt upon it for the money, he feels himself safe.” 
In this case, superadded to the receipt given by the 
bank for the bonds and coupons, was an order 
from the party depositing them for conversion, writ- 
ten upon the receipt itself. Moore v. Darton, 4 De 
Gex & 8. 517, 520; Walsh’s Appeal, 122 Pa. St. 177, 
187, 190,15 Atl. Rep. 470. In Stephenson vy. King, 81 





Ky. 425, it is shown that the arbitrary rule requiring 
an assignment and delivery of the identical thing in 
order to make a gift of it valid has been abandoned; 
and the language of the court in Elam v. Keen, supra, 
that “there are many things of which actual manual 
tradition cannot be made, either from their nature or 
situation atthe time. It is not the intention of the law 
to take from the owner the power of giving these. It 
merely requires that he shall do what, under the cir- 
cumstances, will, in reason, be equivaient to an actual 
delivery,””—was approved; and it was held that “there 
is no reason why the intention to give with the actual 
delivery of the written evidence of the right to the 
thing, although in the possession of another, under the 
belief of the donor that it perfects the gift, should not 
be held to constitute a valid gift causa mortis.”’ But, 
as already noticed, there was here the written order 
of the donor on the cashier of the bank, indorsed on 
the receipt itself; and it is alleged in the answer that 
by the delivery to Mitchell of these instruments Mrs. 
Austin intended to give, and did give, the fund in 
question to Mitchell. The terms of the order, it is true, 
are ambiguous, and it is argued that it amounted only 
to an authority to Mitchell to receive the money as 
Mrs. Austin’s agent. The averment of intention to 
give an actual gift answers this objection for the pur- 
poses of this demurrer, for we think that, as the lan- 
guage of the order is ambiguous, it is entirely clear 
that parol evidence of what occurred at the time is 
competent to show that the orderand delivery of the 
receipt were intended by Mrs. Austin to operate as a 
present gift, and not as a mere authority to receive the 
money for her use, as that the delivery of the receipt 
and order was accompanied with words of present 
gift, or that other contemporaneous facts and circum- 
stances justified that conclusion. We therefore hold 
that the delivery of the receipt, with the order in- 
dorsed with the intention of giving the chose in ac- 
tion—the fund due from the bank—to Mitchell, con- 
stituted a valid gift to him of the money due from the 
bank to plaintiff’s intestate. 





ConsTaBLE—UNLAWFUL Levy—Rep_Levin— 
Liasiiity or BonpsMeN.—In State v. Beck- 
ner, 31 N. E. Rep. 950, before the Supreme 
Court of Indiana, a constable, having in his 
possession a writ of replevin for a sewing ma- 
chine, was admitted into the dwelling house 
of athird person with whom defendant in 
replevin was living, and, after ascertaining 
that the machine was there, left without 
serving his writ. Returning later in the day, 
he forced open the outer door of the house, 
which had been partially opened by the house- 
holder, but which she was endeavoring to close 
on ascertaining who was there. It was held 
that, as the authority to break into a building 
or inclosure conferred in replevin by Rey. St. 
1881, § 1271, is confined to sheriffs, the con- 
stable was guilty of a trespass, which rendered 
his subsequent acts unlawful, and justified 
the householder in resisting by force his 
further progress in serving the writ. Since 
the constable was guilty of unlawful conduct 
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in the actual discharge of his official duties, 
and was not acting merely by color of his 
oflice, the sureties on his bond are liable for 
injuries sustained by the householder if at- 
tempting to prevent him from serving the 
writ. The sewing machine being in the house 
in question without fraud, the mere fact that 
it to another 
after the constable had left on his first visit, 
and substituted another in its place, did not 
authorize him to force the outer door on his 
second visit ; he being necessarily in ignorance 


the householder shifted room 


of the exchange, and having the right, when 
once lawfully admitted, to break down inner 
doors in the discharge of his duties. Miller, 
J., says: 


It is contended by counsel for the appellant that, in 
view ofthe facts disclosed by the verdict, the con- 
stable was acting virtute officii, not merely colore 
oficti. With this contention we are in accord. The 
constable had a legal process, and his sole purpose 
seems to have been the execution of the command 
which it carried to him. There is some conflict of 
authority as to whether or not there is aright of ac- 
tion on the bond of a ministerial officer for an unlaw- 
ful act done colore officti. Brandt, Sur. § 566; Com. 
vy. Cole, 46 Amer. Dee. 506, and notes. But when the 
officer is acting virtute officti, the authorities all agree 
that a suit willlie upon his bond. In Clancy v. Ken- 
worthy, 74 Iowa, 740, 35 N. W. Rep. 427, the sureties 
on the bond ofa constable were held liable in an ac- 
tion for a breach of an official bond caused by an un- 
lawful arrest made by the officer. In Cash y. People, 
32 Ill. App. 250,the sureties were held liable for an 
unlawful assault made by a constable in making an ar- 
rest. It necessarily follows that if the constable in 
the case under consideration was guilty of unlawful 
conduct in the discharge of his ofticial duties, to the 
injury of the relatrix, he and his surety must re- 
spond in damages, and the trial court was in error in 
rendering judgment for the appellee. Upon the other 
hand, if what the constable did was, under the cir- 
cumstances, justifiable, then the court did not err. 
The writ under which the officer was acting was but 
a civil process, and did not authorize him to force the 
outer door of a dwelling. 2 Freem. Ex’ns. § 256; 
Snydacker y. Brosse, 51 Ill. 357; note to MeGee vy. 
Givan, 4 Blackf. 16; Curtis v. Hubbard, 1 Hill, 387; 
Curtis v. Hubbard, 4 Hill, 487. In actions of replevin 
a sheriff may, under our statute (Rey. St. 1881, § 
1271), in some cases, cause a building or inclosure to 
be broken open, but nosimilar statute gives such right 
to aconstable. Except as modified by statute, the 
common-law principle that every man’s house is to be 
treated as his castle, and kept sacred from forcible 
intrusion, prevails in this State. The verdict informs 
us that, when the constable went to the dwelling house 
of the relatrix in the forenoon, he stated to her that 
he had a writ of replevin for the sewing machine of 
Mrs. Smith, and the same was pointed out to him, but 
that he did not take possession of the machine, but 
went away without having done so; also, that in the 
afternoon he went to the dwelling house with his 
assistants, “for the purpose of executing his said writ 
by taking possession of said sewing machine.” It ap- 
pears that all that he did in the forenoon was to ascer- 





tain the presence of the sewing machine in the dwell- 
ing house of the relatrix, taking no steps to take the 
same into his own possession. Mrs. Smith, the owner 
of the machine, and defendant in the action, not being 
present, could not have waived any ofthe rights of 
The essential part of a writ of replevin is 
the command to seize the property. This, therefore, 
is the first duty of an officer in receiving such writ. 
Cobbey, Repl. § 683, ‘“‘Service onthe property means 
actual seizure. <A constructive seizure will not do.” 
Id. § 684. There is much similarity between taking 
possession of personal property under a writ of re- 
plevin and a levy on the same under a writ of execu- 
tion. In order to constitute a levy upon personal 
property, possession must be taken; a mere paper 
levy will not in general be sufficient. Oil Co. v. Bretz, 
98 Ind. 231; Dawson y. Sparks, 77 Ind. 88; Dunean’s 
Appeal, 37 Pa. St. 500. In order to constitute a valid 
levy upon personal property, the act of taking posses- 
sion must be of such a character as would make the 
officer, if not protected by the process, liable for tres- 
pass. Portis v. Parker, 8 Tex. 23; Beekman y. Lansing, 
3 Wend. 446; Davidson v. Waldron, 31 Ill. 120-133; Mur- 
free Sher. § 523. It seems that on the occasion referred 
to the officer did nothing by which the property de- 
scribed in his writ passed into the custody of the law. 
We think it clear that if the officer had, in obedience to 
his writ and in its partial execution, taken possession of 
the property, he might upon his return to complete 
his levy, if necessary, have broken open the outer 
door. Freem. Ex’ns, § 256. A distinetion has been 
made in some cases between the right of an officer to 
break the outer door of a dwelling house in the serv- 
ice of an ordinary executior, and of a writ which re- 
quires him to take possession of a particular thing, 
such asa writ of replevin; holding that in the latter 
case he jmay, after first demanding admittance, break 
down the outer door. Keith v. Johnson, 1 Dana, 604; 
Howe v. Oyer, 50 Hun, 559. Inthe latter case the 
officer was proceeding under a statute giving him ex- 
traordinary powers where the property had been con- 
cealed, somewhat similar to that given a sheriff by our 
Code, (section 1271), and is therefore not in point 
here. The writ of replevin mentioned in Keith vy. 
Johnson, supra, wus such as issues after the final 
ownership of the property had been determined by 
the judgment of a court, and the owner of the dwell- 
ing been commanded to surrender the same to the 
true owner. The case is not an authority under a 
procedure such as is provided by our Code. 

If the officer had no authority to force the outer 
door of the dwelling house of the relatrix in the ex- 
ecution of his writ, his conduct as disclosed in the ver- 
dict amounted toa trespass. In State v. Armfield, 2 
Hawks, 246, Wright, a constable, having a writ of fi. 


possession. 


fa. against the property of Patterson, went with Arm- 


field to Patterson’s house to make the levy. A mem- 
ber of the family, seeing their approach, jumped into 
the house, and attempted to shut the door to prevent 
theirentrance, but while in the act of shutting the 
door, and before it was entirely closed, though so far 
closed as to require force to open it, Wright pushed 
against it, and entered the house, Armfield being 
present. The court instructed the jury that if the 
officer, aided and abetted by the defendant, forced 
open the door, they were guilty, and the process was 
no protection to them. In an opinion, aftirming a 
judgment of conviction, the court said: “I am of 
opinion that the charge of the court was correct in this 
ease, and that the defendant was properly convicted. 
The law is clearly settled that an officer cannot justify 
the breaking open an outer door or window in order 
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to execute process in a civil suit; if he doth, he isa 
trespasser. A man’s house is deemed his castle, for 
safety and repose to himself and family; but the pro- 
tection and repose would be illusive and imperfect if 
aman were deprived of the right of shutting his own 
door when he sees an officer approaching to execute 
civil process. If the officer cannot enter peacefully 
before the door is shut, he ought not to attempt it, for 
this unavoidably endangersa breach of the peace, and 
is as much a violation of the owner’s right as if he had 
broken the door at first.”” We regard this case asa 
correct enunciation of the law applicable to the ques- 
tion under consideration. In our opinion the officer, 
in forcing an entrance into the dwelling house, was 
guilty of a trespass which rendered his subsequent 
acts unlawful, and justified the relatrix in resisting 
his further progress in serving the writ by force. 
Curtis v. Hubbard, 4 Hill, 437. 


DAMAGES — CONSEQUENTIAL DAMAGES—IN- 
gury TO Business. —In Swain v. Schieffelin, 
31 N. E. Rep. 1025, before the Court of Ap- 
peals of New York, defendant sold plaintiff 
coloring matter for ice cream, which, 
being used, made customers sick. It was 
held that not only could recovery be had for 
the loss of the cream in which the coloring 
matter was used, but for injury to business 
through loss of trade due thereto. Follett, 
C. J., says: 

The important question presented by this appeal is, 
what damages was the plaintiff entitled to recover? 
The principle on which damages should be assessed is 
well stated in the recent case of Wakeman vy. Manu- 
facturing Co., 101 N. Y. 205, 4 N. E. Rep. 264, where it 
is said: ‘*When it is certain that damages have been 
caused by a breach of contract, and the only uncer- 
tainty is as to their amount, there can rarely be good 
reason for refusing, on account of such uncertainty, 
any damages whatever for the breach. A person vio- 
lating his contract should not be permitted entirely to 
escape liability because the amount of the damages 
which he has caused is uncertain. It is not true that loss 
of profits cannot be allowed as damages for a breach of 
contract. Losses sustained and gains prevented are 
proper elements of damage.” That the plaintiff was 
damaged by reason of the impurity of the ‘“carlet 
red” has been found by the jury upon conflicting evi- 
dence, and the verdict is binding upon this court upon 
the questions of fact. This injury was brought about 
by the breach of the contract by the defendants. 
When one violates his contract or his duty to another, 
the theory of the law is that compensation shall be 
made for the injury directly and proximately caused 
by the breach of contract or duty. Ordinarily, upon 
the sale and delivery of a chattel, accompanied by a 
warranty of its quality, which is broken, the measure 
of damages is the difference between its value, had it 
been as warranted, and as it proved to be. But it 
seems to be conceded that this rule is not applicable 
to the case at bar. If it is, the plaintiff was not en- 
titled to recover the value of the property destroyed, 
but the difference in the value of the ‘“‘carlet red’ as 
it was warranted to be and as it was found to be, 
which could not have exceeded the purchase price of 
*2. In case a manufacturer of goods sells them to a 
purchaser to be used for a particular purpose, which 
is known by the vendor at the time of the sale, a more 





liberal rule prevails than in cases where like articles 
are sold as merchandise for general purposes. In the 
former cases, profits lost and expenses incurred may 
be recovered. Passenger v. Thorburn, 34 N. Y. 634; 
Van Wyck v. Allen, 69 N. Y.61; White v. Miller, 71 
N. Y. 118; White v. Miller, 78 N. Y. 393; Messmore vy. 
Lead Co., 40 N. Y. 422; Booth vy. Rolling Mill Co., 60 
N. Y. 487. This broader rule rests on the theory that 
the vendor, having sold the articles with the knowl- 
edge that they were purchased for a particular pur- 
pose, should be held liable for such damages as natu- 
rally flow from the breach of his contract, and which 
he, or any reasonable man, might apprehend 
would follow from the breach. In the present case 
the defendants knew the precise use which the “‘car- 
let red” was to be put to, and we think it is reason- 
able to hold that they should have apprehended that 
the use by the plaintiff of a poisonous or deleterious 
article would destroy his business. It seems to us 
that the natural and probable result of the sale of a 
poisonous for a wholesome article, to be used by the 
purchaser in the preparation of food to be distributed 
to and eaten by his patrons, would entail a loss of 
business and of profit to the purchaser. Had the de- 
fendants incorrectly, but without malice, reported 
that the plaintiff had sold unwholesome or poisonous 
ice cream, they would have been liable for the plaint- 
iff’s loss of custom (Hallock vy. Miller, 2 Barb. 630; 
Bergmann vy. Jones, 94 N. Y. 51), although not, in the 
case supposed, for punitive or exemplary damages. 
The rules governing the assessment of damages are 
the same in contract as in tort, unless exemplary dam- 
ages are recoverable. Baker vy. Drake, 53 N. Y. 211; 
2 Sedg. Dam. (8th ed.) p. 29, § 30, Zd. p. 4, § 429. 

In Crain y. Petrie, 6 Hill, 522, gn executory con- 
tract existed between Petrie and Gage, a butcher, 
by which the latter agreed to purchase of the formera 
quantity of mutton. Gage refused to accept of the 
mutton, because he learned that Crain had sold 
diseased sheep to Petrie. The action was to recover 
damages for selling diseased sheep. The plaintiff 
sought to recover the damages occasioned him by the 
nonfulfillment of Gage’s contract, and also the dam- 
ages sustained bythe refusal of others to purchase 
mutton of him. The court, in discussing the right to 
recover special damages, said that such damages 
“must appear to be the legal and natural conse- 
quences arising from the tort, and not from the 
wrongful act of a third party, remotely induced there- 
by. . . . Thatthe refusal of Gage to receive and 
sell good and well-cured hams, shoulders,” ete., 
“contrary to a previous arrangement with him in 
consequence of the reports that the plaintiff had pur- 
chased a lot of diseased sheep of the defendant, was a 
wrongful breach of contract by Gage, for which the 
plaintiff had an adequate remedy against him, and 
therefore such damages could not be recovered 
against Crain, who sold the sheep.’”? The court in its 
opinion cites Vicars vy. Wilcocks, 8 East, 1, and Mor- 
ris v. Langdale, 2 Bos. & P. 284, which lay down the 
same rule, but these cases have been expressly over- 
ruled. Lumley vy. Gye, 2 El. & BI. 216; Lynch y. 
Knight, 9 H. L. Cas. 577, 586, 590, 600; Green yv. But- 
ton, 2 Cromp. M. & R. 707. Tyrw. & G. 118; Mayne, 
Dam. (4th Ed.) 661; Starkie, Sland. & L. (4th Eng. 
Ed.) 320, 488; 1 Suth. Dam. 68; 2 Smith, Lead. Cas. 
464. The only authorities referred to by the two text 
writers cited in Crain y. Petrie, are the two over- 
ruled cases. Petrie’s case is distinguishable from the 
one at barin the fact that he did not purchase the 
sheep to sell to persons who were to use them for 
food, but he intended to sell them to a butcher. who 
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was to sell to consumers; besides, it was not shown in 
that case that the defendant knew that the plaintiff 
purchased the sheep for the purpose of having them 
converted into food, even by others. Again, Petrie 
did not sell the diseased sheep, so he sustained no 
loss by reason of their sale. 

The case at bar is «‘istinguishable from a class of 
cases in which the damages sought to be recovered 
arise from a breach of the contract or of duty, or from 
the wrongful act of a third person, which breach of 
contract, duty, or wrongful act may have been re- 
motely caused by the person sued. In such cases the 
person injured has a right of action against those who 
have violated their contract or duty, or have com- 
mitted a wrongful act, to his injury, but here this 
plaintiff has no cause of action against his former cus- 
tomers, who refused to patronize him because of his 
sale of poisonous ice cream. 





MonicrpaL Corporations—Corporate Ex- 
ISTENCE — Contracts — SprectaL Laws — 
Manpamvus.—The questions involved in 
Mayor, etc. of the City of Guthrie v. Terri- 
tory, before the Supreme Court of Oklahoma, 
are of live interest. The points there decided 
are as follows: 


1. Provisional municipal organizations, mide in 
Oklahoma before the act of congress approved May 2, 
1890, providing for Oklahoma a territorial government, 
had no legal existence, and could not bind themselves 
or others by their gontracts. 

2. While the celica of such a provisional munici- 
pal government cannot be entered as contracts either 
against the contracting parties or their successors, the 
legislature has power to provide for the payment by 
the village corporation which succeeds such provisional 
government of the debts and liabilities contracted by 
the latter. ; 

3. Such a provision enacted by the legislature is not 
special legislation, within 24 St. at Large, ch. 818, 
which prohibits the legislatures of territories from 
passing any local or special laws, incorporating or 
amending the charter of any city, town, or village, or 
granting to any city or town any special or exclusive 
privilege, immunity, or franchise. 

4, 24 St. at Large, ch. 818, § 4, providing that no 
municipal corporation shall become indebted in excess 
of 4 per cent. of the value of the taxable property, is a 
limit on the municipal authorities, but does not limit 
the power of the legislature to levy assessments on the 
property within the corporation by proper legislation. 

5. A city which succeeds to the rights, franchises, 
and property of a village is bound by all its contracts 
and obligations, and hence the fact that the village 
corporation has changed into a city since the liability 
of the village for the debts of the provisional organiza- 
tion was fixed by the legislature does not relieve the 
city from the same liability. 

6. Where the legislature provides that the court 
shall determine the compensation due referees for 
adjudging claims against a city, and shall order a 
warrant drawn by the city for the payment of such 
compensation, if the city does not, at the time the 
compensation is directed, make objection before the 
court tothe amount awarded, it cannot afterwards 
question the correctness of the amount or the value of 
the services rendered, and mandamus will lie to 
compel payment if it is refused. 





REMARRIAGE OF THE WIFE A 
GROUND FOR THE REDUCTION OF 
ALIMONY. 





Whether the remarriage of the wife is suf- 
ficient ground for revoking or even diminish- 
ing the alimony decreed to her at the time of 
the divorce is a question upon which the ju- 
diciary of the United States is by no means 
unanimous. In a measure, the difference in 
opinion is based upon the light in which ali- 
mony is viewed, and the sense in which it is 
construed. In those States! in which the 
courts of highest resort have outlined ali- 
mony as a part of a husband’s possessions 
decreed absolutely to a wife, as that to which 
she in equity would be entitled, either as 
having been accumulated by their joint labor, 
or as having been set apart to her much in 
the nature of dower, a remarriage by the 
wife, as a matter of course, would place no 
bar upon her claim. Alimony thus consid- 
ered is well likened to the property of a 
partner which, the partnership being dissolved 
and the assets divided between the members 
in proportion to the original amount in- 
vested, is held by the other partner as a 
trustee for the first, the share of the first to 
be paid to him at certain times and in cer- 
tain specified amounts by the second. No 
change in the social, financial or domestic 
conditions of the beneficiary can thereafter 
work any detriment to his right to demand, 
and to the duty of the trustee to execute his 
trust in the manner decreed or agreed upon 
at the time of the dissolution. On the other 
hand, those States which have borrowed their 
ideas of alimony from the English ecclesi- 
astical law, and hold it to be an allow- 
ance made to a wife for her support, as when 
divorced a mensa et thoro, consider that any 
accession by her of such financial support, 
whether by remarriage or in any other way, 
as would render her former husband’s con- 
tribution to her maintenance no longer neces- 
sary, would be ample basis for a court of 
equity to intervene to relieve the prior hus- 
band of an unjust burden. 

One of the first American cases in which 
the point arose is the Mississippi one 
of Bankston v. Bankston,? decided in 
1854. The plaintiff wife had secured a 
divorce from bed and board from the de- 


1 2 Bishop on Mar. and Div. § 479. 
2 27 Miss. 692. 
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fendant in 1830, which decree, in addition 
to appointing a commissioner to investigate 
the financial condition of the defendant in 
order to award such alimony to the wife and 
maintenance for their infant child as were 
necessary, also allowed to her a small sum 
per month until the final report of the com- 
missioner. The defendant was reported in- 
solvent, and proceedings were suspended un- 
til 1848, when the plaintiff filed an original 
bill, setting up the acquisition of certain 
property by the defendant since the decree, 
and praying that an accounting might be had 
of the amount then due her under the former 
allowance of the court. The defendant de- 
nied the acquirement by him of such prop- 
erty, and presented in defense of plaintiff’s 
claim the facts that at the time of the di- 
vorce certain notes, aggregating two-thirds of 
the property then owned by him, had been 
awarded to the plaintiff in the decree of sep- 
aration; that what small possessions he now 
holds have been acquired since the divorce; 
and that the plaintiff, subsequent}to such di- 
vorce, has married another man with whom she 
now living. Justice Handy, in his opinion, 
enters into no discussion of the effect of are- 
marriage upon the right to alimony, but, 
weighing all things, feels that upon the mer- 
its of the case the circumstances show that it 
would be an inequitable proceeding to charge 
the defendant husband with the amount of 
alimony claimed by his former wife. 

In the Massachusetts case of Albee v. 
Wyman,? decided in 1857, it is shown that 
the defendant and his wife had executed cer- 
tain articles of separation in 1843, in which 
the wife, in consideration of the annual pay- 
ment to her, or to a. trustee for her use, by 
the husband of $300, agreed to withdraw her 
then pending libel for divorce. In 1851 the 
wife filed a new libel for divorce on the 
ground of the husband’s fault, covering the 
time subsequent to the withdrawal of the 
first libel. Early in 1852 the divorce was 
granted, and she obtained, by agreement, 
for alimony the same amount as fixed by the 
articles of separation. Immediately there- 
after the wife married another man, and upon 
the husband petitioning and obtaining from 
the trial court a reduction of the alimony to 
amere nominal sum, the wife, through the 
trustee, brought suit to enforce the original 


3 10 Gray, 222. 





contract for her separate maintenance. In 
the controversy an issue was raised as to the 
effect of the remarriage of the wife on the 
allowance of alimony made by the decree of 
divorce. Justice Dewey summarily disposed 
of the same by remarking of the wife: ‘‘So 
long as she remained unmarried, no ground 
existed for lessening the amount of such ali- 
mony, while, of course, it was open to her 
application for increase for good cause. By 
her act of subsequent marriage she secured 
herself other resources for her support, and 
thus voluntarily furnished the ground for the 
reduction of the alimony.”’ 

In the Arkansas case of Bowman vy. Worth- 
ington,* decided in 1867, the question is dis- 
cussed more fully than in any previous opin- 
ion, and the direct issue of the effect of a 
remarriage comes more Clearly before the 
court accompanied by fewer circumstances of 
complexity. The decision goes beyond. any 
given prior to that time, in ruling that a 
claim for alimony made against the first hus- 
band, even after the death of the second hus- 
band, is barred by the ‘‘rock in the way,”’ 
viz., the second marriage. The facts are: 
In 1840 the plaintiff married the defendant 
in the State of Kentucky, went to Arkan- 
sas with him, left him and_ returned 
to Kentucky and_ secured a_ divorce 
from him in 1845 by the legislative 
enactment of the latter State. In 1847 she 
married her second husband, Benjamin Bow- 
man, who died in 1854, since which time she, 
a widow, has resided with her parents. It 
was developed that her first husband was 
wealthy and amply able to contribute to her 
support. The court quoted with the approval 
opinion in Albee vy. Wyman, and also had the 
aid of the English cases of Fisher v. Fisher,° 
and Sidney v. Sidney,® in arriving at its decis- 
ion. Justice Clendenin held that when a di- 
vorce a vinculo was secured, the obligation of 
the first husband to maintain the wife is an- 
nulled, and the obligation'to support is thereby 
transferred to the new husband. In the 
present case the complainant as the widow of 
Bowman was entitled to dower in his estate. 
Were alimony properly to be awarded to her 
at such a time, the right to claim it would 
have been just as valid during the life-time of 
her second husband. ‘If suit had been 

424 Ark, 522. , 

5 2 Swab. & T. 411. 

6 4 Swab. & T. 180. 
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brought in his life-time, he must have joined 
his wife in such suit, and the second husband 
and his wife would prosecute the first husband 
for the maintenance and support of the wife. 
We do not suppose the law ever contemplated 
or would encourage such a_ proceeding.’’ 
But it isin the Lllinois case of Stillman v. 
Stillman,’ decided in 1881, that the best ex- 
position of the affirmative of the proposition 
is given in a clean-cut, well-reasoned decision 
by Justice Scott. No other point was before 
the court, and this having come before it for 
the first time, the issue was determined as 
one of ‘‘first impression.’’ The evidence 
showed that the complainant, in 1877, se- 
cured a divorce from the defendant, her hus- 


band, with $60 per month alimony. In 1880 
complainant married another man, whose 


monthly income was about $75. It was as- 
sumed by the supreme court as a basis for its 
decision, that the defendant was able to pay 
the alimony decreed, and the second husband 
of complainant was able to give her a support 
suitable and adequate to sustain the social 
position of the couple. The conclusion ar- 
rived at is best given in the words of the 
‘It would be 
difficult to suggest or conceive any cause that 
would present grounds more ‘reasonable and 
proper’ for suspending further payment of 
alimony than the subsequent marriage of the 
divorced wife. The impression made by the 
doctrine of the common law, that by marriage 
husband and wife are one person in law, has 
not been entirely removed from the mind by 
modern legislation. The obligation implied 
in the marital relation resting on the husband 
to support his wife remains, having all the 
binding eflicacy it had at common law. Courts 
of equity will be slow to change that obliga- 
tion in any case from the husband to another 
man, although he may once have been the 
husband of the wife. Aside from its positive 
unseemliness, such a policy finds no support 
in any equitable ‘ consideration. Treating 
alimony, as may be done as the equivalent of 
that obligation for support which arises in 
favor of the wife out of the marriage contract, 
and which is lost when the contract is annulled 
by the decree, she obtains the same obligation 
for support by a second marriage. Itis un- 
reasonable that she should have the equivalent 
of an obligation for support by way of alimony 


justice who wrote the opinion. 


7 99 TI. 196. 





from a former husband, and an obligation 
from a present husband or an adequate sup- 
port at the same time. It is illogical as_ well 
as unreasonable. It is her privilege to 
abandon the provision the decree of the court 
made for her support under the sanctions of 
the law for another provision for maintenance 
which she would obtain by a second marriage, 
and when she has done so the law will require 
her to abide her election. 
why she should not do so.”’ 


There is no reason 


The negative of the main proposition is held 
by the Supreme Court of New York, its decis- 
ion being afterwards affirmed by the court of 
appeals without opinion, in the case of Shep- 
herd v. Shepherd, decided in 1874, in which 
is promulgated a new theory of alimony. In 
1871 the responden‘ wife had obtained a di- 
vorce from the appellant for his fault, and he 
had been ordered to pay her annually the sum 
of $3000, as alimony. Since that time the 
wife had remarried, her present husband hav- 
ing an income of $2,500. 
riage with appellant the wife had been divorced 
froma former husband, the usufruct of that 
separation being annually $672.50. The court, 
through Justice Daniels, held that inasmuch 
as the statute allowing alimony to be decreed 
to a wife upon granting her a divorce did not, 
either expressly or impliedly, deprive her of 
that award in case she remarried, therefore 
the court was powerless to attach such a 
penalty to the act. Furthermore, the court 
could discern no reason in a rule 
should hol i differently. ‘‘As the wife’s mar- 
riage forms no good ground for depriving her 


Prior to her mar- 


which 


of the provision made by the decree for her 
support, the husband should not be relieved 
from its performance. In one sense it was a 
punishment. justly imposed upon him for the 
violation of his marital obligations; and that 
reason exists with as much force at this time 
for its continuance as it did when the decree 
itself was pronounced against him.’’ In 
this new definition of alimony as punitive 
damages for breach of contract, the supreme 
tribunal of New York has ‘‘blazed a road’ 
which the courts of other States have not only 
seemed chary of following, but have indeed 
denounced as leading into an inextricable 
legal tangle. The consequences of carrying 
this doctrine to its legal conclusion is a mat- 
ter of curious speculation. 
Harrie M. Humpureys. 
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HUSBAND AND WIFE—VICLIOUS DOG. 
QUILTY V. BATTIE. 
Court of Appeals of New York, Oct. 4, 1892. 

1. A husband living with his wife on premises owned 
by her has no such control over the premises, since the 
passage of Laws 1862, ch. 172, securing a wife the same 
property rights as if unmarried, as to excuse her 
liability for the act of a dog kept and harbored by the 
husband with her consent, and with knowledge of its 
viciousness, and which is allowed to escape and bite a 
person on other premises. 

2. A husband, though responsible for the personal 
torts of the wife, is not responsible for trespasses 
committed by her in the management of her separate 
estate, asin the harboring of a vicious dog, and should 
not, therefore, be joined as a party defendant. 

MAYNARD, J.: The plaintiff has recovered 
against both defendants, who are husband and 
wife, for injuries resulting from the bite of a 
vicious dog. The liability of the wife is dis- 
puted on the grounds that she is a married 
woman, that the dog belonged to her husband, 
and that she is not responsible for the trespasses 
committed by it. There is no conflict in the evi- 
dence upon any material point affecting her lia- 
bility. She had been the owner of the premises 
where the dog was kept since December, 1887. 
They formerly belonged to her husband, and 
when she acquired title the dog remained there, 
and was fed and cared for by her. It was shown 
to have had vicious propensities, to her know- 
ledge, and on one occasion she interfered to pro- 
tect it when a person whom it had attacked 
attempted to strike it in self-defense. She bore 
the expenses of the household, and, with her 
husband, constituted the entire family. There is 
no proof in the record that he had any property 
there, except the dog, or that he had the care or 
management of his wife’s property, or was in 

“possession of it as her tenant, or assumed to con- 
trol or direct her with respect to the domestic 
animals which should be kept upon the place. 
As stated in Addison on Torts (Dud. & B. Ed. 
p. 230), it is not material in actions of this char- 
acter whether the defendant is the owner of the 
dog or not. It is enough for the maintenance of 
the action that he keeps the dog; and the har- 
boring a dog about one’s premises, or allowing it 
to be or resort there, is a sufficient keeping to 
support the action. As soon as such an animal is 
known to be mischievous, it is the duty of the 
person whose premises it frequents to send it 
away or cause it to’be destroyed. The trial judge 
charged the jury, in substance, that if the dog 
was vicious, and Mrs. Battie knew it, and with 
such knowledge of its viciousness kept and har- 
bored it upon her premises, she was liable for 
the injury which plaintiff had sustained. It is 
not denied that this instruction was unexception- 
able, unless the defendant was relieved from 
liability because of the fact that the dog was the 
property of her husband, and that he lived with 
her in the house and upon the premises where it 





was harbored and kept. A vicious domestic ani- 
mal, if permitted to run at large, is a nuisance, 
and a person who knowingly keeps or harbors it, 
and thus affords it a place of refuge and protec- 
tion, is liable for the maintenance of a nuisance, 
and for all the damages directly resulting from it. 
The question, therefore, presented by this appeal, 
when ‘plainly stated, is whether a married 
woman, under the laws of this State, has not 
such freedom of control over her own real prop- 
erty that her husband can, without her consent 
and against her will, establish and maintain a 
nuisance upon it. The form in which it here 
arises most favorable to the appellants is upon 
their request for an instruction to the jury that 
the husband is the head of the family, and con- 
trols what domestic animals shall be admitted to 
the household or kept about the house; to which 
the trial judge responded: ‘I so charge, where 
the husband is the owner of the property; but, 
where the wife is the owner of the property, I 
decline to charge that.” 

The married woman’s act of 1848 (chapter 200, 
amended by chapter 375 of 1849) empowered 
Mrs. Battie to take and hold this real property to 
her sole and separate use, and to convey and 
dispose of it, and its rents, issues, and profits, in 
the same manner and with like effect as if she 
was unmarried; and declared that it should not 
be subject to the disposal of her husband, or 
liable for his debts. There does not seem to be 
much room for doubt as to the scope and object 
of this legislation. It effectually removes the 
common-law disability of the wife, which de- 
prived her of the possession and control of her 
property during coverture, and, to that extent, 
it extinguished the common-law rights and 
powers of the husband. Because it is in dero- 
gation of his common-law privileges, it is to be 
rigidly applied, and not extended by implication 
beyond its strict letter; but it is also a remedial 
act, and as to its clearly expressed subject-mat- 
ter it should have a liberal construction. Full 
and absolute ownership of all property which the 
wife might have or acquire, with all its incidents, 
privileges, and burdens, was evidently conferred 
upon her by this statute. In the acquisition and 
enjoyment of such property she shall be deemed 
to be an unmarried woman. Marital control of 
it was completely abrogated; not a trace of it 
was permitted to remain. Her husband is thus 
placed upon the same footing as a stranger, and 
has no greater authority than a stranger to im- 
pose a burden upon her separate estate, or to 
restrict or embarrass her in the exercise of ex- 
clusive dominion over it. Afterwards came the 
act of 1860 (chapter 90, amended by chapter 172 
of 1862), which materially enlarged her rights 
and powers, and, among other things, provided 
that her property should, notwithstanding her 
marriage, be and remain her sole and separate 
property, and might be used, collected, and 
invested by her in her own name, and should not 
be subject to the interference or contro! of he 
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husband. Nor was she left powerless to enforce 
these newly-acquired rights. Section 3 of the 
act of 1862, subsequently incorporated into sec- 
tion 450 of the Code, provided that in all matters 
relating to her separate property she might sue 
and be sued as if she were sole. She has the 
same remedies to prevent or restrain her hus- 
band from unlawfully interfering with her prop- 
erty as she has against any other person. If he 
keeps upon her premises a ferocious animal, she 
has the same authority of law to protect herself 
against this infringement of her property rights 
as against a like trespass by a neighbor. In 
Minier v. Minier, 4 Lans. 421, the general term 
of the third department held that the wife could 
maintain ejectment against her husband; and 
Judge Parker, in his opinion, says that it is both 
logical and reasonable to construe the acts of 
1860 and 1862 ‘‘as entitling her to bring just such 
a suit against her husband, in relation to her 
property, as she may bring against any other 
person.’’ And as to her property he further says: 
‘The relation of husband does not affect it. As 
to it, the parties are strangers to each other.’* In 
Baum v. Mullen, 47 N. Y. 579, Chief Judge 
Church, in commenting upon the effect of the 
act of 1862, says that with respect to her own 
property the wife ‘‘is to be treated as unmarried. 
All the rights of an unmarried woman are con- 
ferred upon her, and all correlative obligations 
are imposed. The statute has declared equal- 
ity of rights and equality of obligations 
and duties, and courts have no_ altern- 
ative but to enforce both. The wife is 
liable in the same manner and to the same extent 
for frauds or torts committed in the management 
of her property as she is upon contracts relating 
to it.’ In Rowe v. Smith, 45 N. Y. 230, the wife 
was held liable for damages resulting from the 
trespasses of her cattle, which had strayed from 
her premises to the lands of another, upon the 
ground that the same duty was imposed upon her 
with respect to the care of her property as upon 
others; and Judge Andrews, in his opinion, puts 
and answers the question whichis directly in- 
volved in this case. At page 233 he says: “If 
the defendant should permit a nuisance upon 
her premises to the injury of her neighbor, 
would she not be liable in an action for the in- 
jury? The unlawful use permitted by her of 
her separate estate, in the case {supposed, 
would make the action one relating to her sepa- 
rate estate, and in this case the violation of the 
duty incident to the ownership of the property 
has, we think, the same result, and brings the 
action within the intendment of the statute. ” 

It must be borne in mind that we are not deal- 
ing with a case where a domestic animal is a 
trespasser upon the wife’s property, or where the 
husband may have brought it and maintained it 
there without her consent. The jury found that 
she kept and harbored it upon her own premises, 
and the evidence is sufficient to support the 
finding. She could at any time have required 





him to remove it, and could have caused it to be 
destroyed if compliance with the request had not 
been promptly granted. There was no actual 
coercion here, and none can be implied. She 
not only assented to the maintenance of the dog 
upon her premises, but voluntarily assumed the 
burden of it. The provisions of the statutes we 
have been considering relate exclusively to the 
property rights of the parties to the marriage 
contract. Other marital rights are not affected 
by them. The husband is still the head of the 
family; the master of the house. He is entitled 
to the help and companionship of the wife, the 
control and discipline of his children, and the 
regulation of the domestic affairs of the house- 
hold. He may require the family to live with 
him in such suitable home as he may provide; 
but if by the grace of his wife he maintains a 
home upon her property, he cannot use such 
property in any way not assented to by her. All 
such conjugal rights are unimpaired; but the 
right to keep a vicious animal upon the wife’s 
premises without her permission is not one of 
them, unless there is some rule of the common 
law, which we have not been able to discover. 
that regards a dog as a necessary part of the 
equipment of a well-ordered household. 

We are referred to three cases in the Supreme 
Court of Massachusetts,—Com. v. Wood, 97 Mass. 
225; Com. v. Carroll, 124 Mass. 30; Com. v. 
Pratt, 126 Mass. 462.—but the decision ef each 
was put upon grounds entirely consistent with 
the views we have here expressed. They hold 
that the husband may, in the exercise of his 
conjugal authority, prohibit the use of the house, 
which is the home of his family, for immoral 
or criminal purposes, even when it is upon the 
premises of his wife; for he may determine who 
shall visit the house, and it is his duty, for the 
good of the family, to prevent dissolute and crim- 
inal characters from resorting to it; and if be 
fails in the discharge of this duty, and the house 
becomes disorderly, or it is employed for the 
purpose of violating the excise laws, he becomes 
criminally responsible as the keeper of a dis- 
orderly house, or of a place where intoxicating 
liquors are sold contrary to law. In Com. v. 
Wood, the court say: ‘How far he may exercise 
force in restraining her is not precisely settled; 
but there can be no doubt that he may exercise 
as much power as may be reasonably necessary 
to prevent her, as well as other inmates of the 
house, from making it a brothel.’’ It will be 
seen that the right to control her in the lawful 
use which she shall make of her property was 
not involved. It was a question of the extent of 
the conjugal authority of the husband over the 
members of his family, of which no legislation 
has yet attempted to deprive him. 

The defendant Joseph M. Battie has also 
appealed from the judgment against him. He 
has been made liable, not on the ground that he 
was the owner of the dog, or that he co-operated 
with his wife in the commission of a wrong, but 
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solely on the ground of his marital liability for 
the torts of his wife. The principles we have 
applied for the purpose of sustaining this judg- 
ment against her necessarily require his exemp- 
tion from liability as her husband. Under proper 
allegations and proofs, he who owns and he who 
harbors a vicious animal may both be made re- 
sponsible for a resulting injury in the same 
action. But there is no averment in the com- 
plaint that he was the owner of the dog, or knew 
of its vicious habits. At the commencement of 
the trial he moved fora dismissal of the com- 
plaint as to him, which motion was improperly 
denied. This error might perhaps be disregarded 
or cured by amendment, if the jury had found 
that he had knowledge of the vicious propensi- 


ties of the dog; but that question was not sub- 
mitted to them, and, without a finding to that 


effect we do not see how his liability has been 
established. As the law was in 1889, when this 
cause of action arose, the husband was required 
to respond for what were called the personal 
torts of the wife; but a trespass committed by 
her in the care and management of her» separate 
estate was not classed among such wrongs, and 
it has been repeatedly held that in such cases the 
husband was not a proper party defendant. 
Rowe v. Smith, 45 N. Y. 230; Baum v. Mullen, 
47 N. Y. 577; Fitzgerald v. Quann, 109 N. Y. 441, 
17 N. E. Rep. 354; Mangam vy. Peck, 111 N. Y. 
401, 18 N. E. Rep. 617. ° 

The judgment must be affirmed as to the de- 
fendant Rebecca B. Battie, with costs, and re- 
versed as to the defendant Joseph M. Battie, and 
the complaint dismissed as to him, with costs in 
all courts. All concur. 


Nore.—The principal case decides that where a 
statute gives a wife complete control of her separate 
property, she is alone liable for torts committed in its 
management by her, and her husband as such is not 
liable. It was a drastic rule at common law that the 
husband was liable for all torts of the wife committed 
before or after marriage, and he must be joined with 
her inasuit. In almost all the States statutes have 
been passed creating and defining a wife’s separate 
estate and her power over the same, and in some of 
the States statutes have been passed completely differ- 
entiating husband and wife in all kinds of liabilities, 
so that each is only responsible for his or her own 
contracts, torts, ete. But it will be observed that the 
principal case, by a construction placed upon the 
married woman’s separate estate statute, accomplishes 
the same end, as to torts committed in its management 
by her, as is accomplished in other States by a statute 
expressly exonerating the husband from liability for 
his wife’s torts. All the States have statutes similar 
to the ones noted in the principal case, andif the con- 
struction therein placed upon them is adopted it 
would be unnecessary to enact statutes abrogating the 
common law rule of liability of a husband for his wife’s 
torts, at least as to torts committed by her in the con- 
trol and management of her own estate. But there is 
a reasonable doubt as to whether other courts would 
place a similar construction upon these statutes. 
Ohio is a State which has adopted a great many laws 
and decisions from New York, and now has statutes 
similar to the ones noted in the principal case, and 





the Supreme Court of Ohio, in Holtz v. Dick, 42 Ohio 
State Reports, 23, decides that a husband’s common 
law liability for his wife’s torts continues the same. 
The rule is the same in Illinois and in Michigan as 
the principal case (Martin v. Robson, 65 Ill. 129; Ricci 
v. Muller, 41 Mich. 214); butit is to be observed 
that in these States the married woman’s acts have 
expressly done away with the husband’s liability, and 
the courts did not arrive at the conclusion by construc- 
tion. Schouler on Husband and Wife, 325, 16 Am. 
Rep. 487. 

Probably there is a preponderance of authority that 
the existence of statutes similar to those noted in the 
principal case do not at all affect the husband’s com- 
mon law liabilities, and that, as toa proper construc- 
tion of them, he is liable for her torts, even though 
c@mmitted by herin the control of her separate es- 
tate. McAlfresh vy. Kirkendall, 36 Iowa, 224. In 
Maryland, Massachusetts and Michigan there are ex- 
press statutes doing away with the husband’s liabili- 
ties. In Choen v. Porter, 66 Ind. 195, the Supreme 
Court of Indiana arrived at the conclusion that stat- 
utes similar to the ones noted in the principal case 
did not evince an intention on the part of the legis- 
lature to change the common law on the matter of a 
husband’s common law liability. It will be observed 
that the principal case confines the ruling to a tort 
committed by a wife in the control and management 
of her separate estate, and that the court expressly so 
confines it, and it has no application to a tort at large, 
as an assault, for instance. 

It is to be observed, too, that the principal ease ex- 
pressly decides that the husband is not liable in his 
relation as husband for a’tort committed by his wife 
in the control of her own estate, but that he may make 
himself liable with her as a joint tort feasor. Had the 
husband been charged with harboring the dog, know- 
ing its disposition to bite, he would have been liable 
jointy with his wife. If, in the States where a hus- 
band’s liabilities are abolished, a wife commits a tort 
which is connected with her husband’s authority or 
fault, he is a joint tort feasor and liable jointly with 
her. Ricci v. Mueller, 41 Mich. 215; Rurt v. McBain, 
29 Mich. 260. The following authorities support the 
proposition that married. women’s separate estate 
statutes, as commonly drafted, do not do away with 
the husband’s liability. Ferguson v. Brooks, 67 
Maine, 251; Fowler v. Chichester, 26 Ohio St. 9; Me- 
Queen y. Fulgham, 27 Texas, 463. The principal case 
decides that a person may be liable for injury com- 
mitted by an animal which she did not own, but har- 
bored, and of which she had control. The following 
authorities are conclusive of this point and support 
the principal case: Barnum y. Van Dusen, 16 Conn. 
200; Rossell vy. Cotton, 31 Pa. St. 525; Tewksbury v. 
Bucklin, 7 N. H. 518; Lyons v. Merrick, 105 Mass. 71; 
Ward v. Brown, 64 Ill. 307; Cook v. Morea, 33 Ind. 
497; Trammell y. Little, 16 Ind. 251; Marsel v. Bow- 
man, 62 Iowa, 57. See American & English Encyclo- 
pdia of Law, article, *‘Animals.”’ 

W. L. CRAWFORD. 
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1. AccouNT—Evidence.—Where, in an action on an 
account, the plaintiff does not comply with Code, § 2773, 
providing that at the time of bringing suit he skall 
indorse onthe summons and complaint or other original 
process the fact that the account is verified by affidavit, 
an ex parte itemized statement of such account, so 
verified, but not proved by the ordinary modes of proof, 
is not admissible in evidence,—GAINER V. POLLACK, 
Ala., 11 South. Rep. 539. 

2. ADMINISTRATION — Exemption.—Where a widow, 
unsuccessfully claimed certain money of her deceased 
husband’s estate as her own,she cannot afterwards 
claim it under the exemption law.—IN RE COUNTRYMAN’S 
ESTATE, Pa., 25 Atl. Rep. 146. 

38. ADMIRALTY — Shipping — Foreign Vessels.—Act 
March 1, 1817, § 4, prohibits, under pain of forfeiture, the 
transportation of merchandise from one American port 
to another in foreign vessels. Act July 18, 1866, de- 
clares that, ifany merchandise “shall at any port of 
the United States, on the northern, northeastern or 
northwestern frontiers thereof,’ be laden on a foreign 
vessel, and taken to a foreign port, and thence re- 
shipped to any other ‘“‘port of the United States on said 
frontiers,” with intent to evade the provisions of the 
fourth section of the act of 1817, svch merchadiss 


shall be seized and forfeited: Held, that while 
it is a palpable evasion of the act of 1817 to 
ship goods from New York to Antwerp in a for- 


eign vessel, and thence reship them in another foreign 
vessel to San Francisco, such transhipment is not 
within the prohibition of either act, when the two are 
construed together.—UNITED STATES V. 250 KEGS OF 
NAILS, U. 8. D. C, (Cal.), 62 Fed. Rep. 230. 

4. ADVERSE POSSESSION—Color of Title.—Where an 
order of sale of a decedent’s land in partition by the 
devisees purports to be ofthe entire interest in the 
land, the deed given at such sale is color of title, and 
the possession of the purchaser thereunder, and those 
claiming under him,is adverse from the date of such 
sale.—AMIS V. STEPHENS, N. Car., 168. E. Rep. 17. 

5. APPEAL—Record—Bill of Exceptions.—Where mo- 
tions to amend a judgment entitled nunc pro tune and in 
arrest of judgment are copied inthe transcript by the 
clerk, but are not embodied in the bill of exceptions, 
they are not in the record, and cannot be considered.— 
WIGGINS V. WITHERINGTON, Ala., 11 South. Rep. 539. 


6. APPEAL — Review.—As a general rule, a review 
should not be granted when petitioner’s only cause 
of complaint grows out of the negligence or miscon- 
duct of his attorney, but he should be left to his remedy 
against such attorney.—SYLVESTER V. HUBLEY, Mass., 
32 N. E. Rep. 166. 

7. CARRIERS—Discrimination in Freight Charges.—A 
railroad company is not warranted in making a con- 
tract whereby it binds itself to carry for one shipper 
crude petroleum or other article at half the rate it 
agrees to charge ail others for the same service, at the 
same time, and as part of the agreement, binding itself 
to charge all others double the amount as a fixed open 
rate, and to pay such favored shipper one-half of it 
when collected, in consideration of his agreeing to 
establish and maintain a system of pipe lines to its 
road.—BRUNDRED V. RICE, Ohio, 32 N. E. Rep. 169. 





8. CARRIERS — Ejection of Passengers—Defective 
Ticket.—The face of a railway ticket is conclusive evi- 
dence tothe conductor of the terms of the contract 
between the passenger and the company, and the pur 
chaser of a defective ticket, who is ejected from a train, 
must rely upon his action against the company for the 
negligent mistake of the ticket agent.—POULIN vy. CA- 
NADIAN Pac. Ry. Co., U.S. C. C. of App., 52 Fed. Rep. 197. 

9. CARRIERS — Passenger — Dangerous Premises.—In 
an action against a railroad company for injuries re- 
ceived in alighting from defendant’s train because of a 
defect in the platform, there was no error in refusing 
to submitto thejury the question: “If plaintiff did not 
look to see where she was stepping when she alighted, 
what reason or excuse was there for her not doing so?’ 
Such interrogatory, involving a question of law, does 
not comply with Rey. St. 1881, §546, which provides that 
the jury, in case it renders a general verdict, may be 
required “to find specially on particular questions of 
fact.”—OHI0O & M. RY. CO. V. STANSBERRY, Ind., 32 N. BE. 
Rep. 218. 

10. CARRIERS — Passenger—Negligence.—A passenger 
who alights from a moving ¢ar, after seeing one im- 
mediately in front of him fallin getting off, is guilty of 


contributory negligence, and the carrier is not liable 
for his injuries.—BROWN V. BARNES, Penn., 25 Atl. Rep. 


144, 

ll. CHINESE EXCLUSION ACTS—Merecantile Domicile.— 
A Chinaman who formerly resided inthe United States, 
and acquired an interest in a firm long established and 
doing business here, although he returned to China, 
and remained over six years, retaining his interest in 
the firm, and receiving his share of the profits, has a 
“commercial domicile” in the United States, and can- 
not be sent back to China under the exclusion act.— 
UNITED STATES V. CHIN QUONG LOOK, U.S. D. C. (Wash.) 
52 Fed. Rep. 203. - 

12, CONTRACT—Agency.—The fact that a packing com- 
pany designates, in a contract with certain parties to 
manufacture and ship to them certain canned goods, 
the particular person whom it intends putting in 
charge of its business as superintendent, does not re- 
lieve it from liability for the neglect or incompetency 
of such person, or the theory that he has thus become 
the agent of both parties.—PAIGE Vv. ROEDING, Cal., 31 
Pac. Rep. 264. 

13. CONTRACT TO LOAN MONEY — Consideration.—A 
contract to make a loan of money, founded upon a 
sufficient consideration, and so expressed as to show 
what each party bound himself to do, is within the 
contracting capacity of the parties, and just as binding 
as a contract in respect to any other subject-matter.— 
CORLE V. MONKHOUSE, N. J., 25 Atl. Rep. 157. 

14. CONVERSION—Evidence.—Where suit was brought 
for the conversion of goods sold to defendant, but 
which plaintiff claimed had previously been sold to 
him, and the evidence, instead of showing a sale to 
plaintiff, tended only to show an agreement to sell, 
and that the goods should remain with the seller until 
a certain time, and be paid for on or before delivery, 
an instruction giving the essentials of a contract of 
sale is improper, asthe belief might thus be induced 
that, under such a contract, plaintiff would have suffi- 
cient title to maintain the suit.—DARDEN Vv. CALLAG- 
HAN, Cal., 31 Pac. Rep. 263. 

15. CouNTY JUDGE—Authority.—An order of a county 
judge, requiring the administrator of an insolvent es- 
tate to pay over to Such judge orcourt, for distribution 
among creditors, the moneys reported by him to the 
court as in his hands to be so distributed, is unauthor- 
ized.—W HITAKER V. SPARKMAN, Fla., 11 South. Rep. 542. 

16. CRIMINAL LAW—Abatement by Death.—Upon the 
death, pending a writ of error, of one sentenced to im- 
prisonment, the writ abates.—O’SULLIVAN V. PEOPLE, 
Ill., 32 N. E. Rep. 192. 

17. DEED—Probate.—Where the probate of a deed be- 
fore an authorized officer is established, the omission 
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of the official title after the name of such officer is im- 
material.—CAROLINA SAV. BANK V. MCMAHON, S. Car., 
16S. E. Rep. 31. 

18. DESCENT AND DISTRIBUTION.—The admission of a 
legatee that testator, a few days before his death, had 
made her a gift of asum of money, is insufficient to 
show that she is indebted to the estate, and to support 
aclaim of set-off against her legacy.—IN RE MILLER’S 
ESTATE, Penn., 25 Atl. Rep. 144. 

19. DESCENT AND DISTRIBUTION — Election.—Where 
decedent gave his widow the “use of a one-third in- 
terest” in his estate, andthe “use of the remaining 
two-thirds” to his children, and directed that on the 
death of the widow the “property” should be divided 
equally between the children, upon the widow electing 
totake against the will distribution should be made 
among the children at once, and itis immaterial that 
some of them are minors.—IN RE WOODBURN’S ESTATE, 
Penn., 25 Atl. Rep. 145. 

20. DivorceE—Alimony.—In an action by the husband 
against the wife for divorce on the ground of adultery, 
it appeared that defendant was guilty of promiscuous 
adulterous intercourse; that, while plaintiff treated 
her with Kindness, she left them to live with a para- 
mour; that plaintiff had property of the probable 
value of $15,000, considerably incumbered: Held, that 
a decree awarding defendant $900 alimony was an abuse 
of discretion, since a wife under such circumstances is 
not entitled to any.—SPAULDING V. SPAULDING, Ind., 32 
N. E. Rep. 224. 

21, DRAINAGE BY VILLAGE—Damages.—Laws 1886, ch. 
658, authorized the trustees of a village to construct a 
system of drainage and sewerage, but did not pre- 
scribe the plan or details of the work, leaving the man- 
ner of the improvement in a great measure to the dis- 
cretion and judgment of the village authorities: Held, 
that the village could not be made responsible for the 
results of a faulty plan adopted in good faith.—GaR- 
RATT V. TRUSTEES OF VILLAGE OF CANANDAIGUA, N. Y., 
32 N. E. Rep. 142. 

22. ELECTIONS—Registration.— While the act of 1877 
confers authority on the city council of Madison to re- 
quire registration of persons qualified to vote at any 
corporate election, and therefore at an election to ap- 
prove the local school act of 1889, no ordinance com- 
prehensive enough to include this latter election hav- 
ing been passed when the election was held, the only 
elective body to which the school act could then be 
submitted wasthe legally qualified voters of the city, 
irrespective of registration. The managers of the 
election having rejected the votes of non-registered 
electors, and confined the vote to the persons whose 
names appeared on aregistration list made underthe 
existing ordinance, and with reference to a previous 
election of a different kind, the submission was not to 
the whole body of legal electors. The existing regis- 
tration ordinance applies only to elections for munici- 
pal officers .— MAYOR, ETC., OF CITY OF MADISON V. 
WADE, Ga., 16S. E. Rep. 21. 

23. EQUITABLE EJECTMENT—Res Judicata.—Plaintiff in 
ejectment rested his claim on an agreementof one of 
the defendants that if he should become the purchaser 
of the land in controversy at sale under execution 
against defendant, as he thereafter did, receiving a 
sheriff's deed, he would reconvey to plaintiff on pay- 
ment of the amount paid at the sale. Said defendant 
afterwards conveyed to the other defendant: Held, 
that the action was an equitable action of ejectment, a 
judgment in which for defendants was conclusive be- 
tween the parties, and a bar to a subsequent ejectment 
forthe same land.—BupD V. FINLEY, Pa., 25 Atl. Rep. 
129. 

24. EQuiry JURISDICTION—Accounting.—A bill for an 
accounting upon a purely legal demand, which is not 
filed in aid of an action at law, and which prays for the 
discovery only of the names of witnesses by whom 
facts may be proved, shows no grounds of equitable 
jurisdiction. —CooKk County v. DAVIS, II1.,32.N. E. Rep. 
176. 





25. EVIDENCE— Parol Evidence. —Where machinery 
sold is guarantied in writing “to take care of all the 
pulp produced from four ‘Scott grinders, and de- 
livered the pulp 50 per cent, dry,” and it is shown that 
“Scott grinders” are of varying capacity, it may be 
shown by parol that the guaranty was given on the 
representation of the purchaser that he had contracted 
forthe purchase of four “Scott grinders” of a stated 
capacity.— BAGLEY & SEWALL Co. V. SARANAC RIVER 
PULP & PAPER CO., N. Y., 32 N. E. Rep. 132. 

26. EXPERT TESTIMONY — Handwriting.— Where ex- 
pert witnesses Who have testified as to the handwritng 
of certain letters are shown other letters, and are asked 
on cross examination whether they are in the same 
handwriting, the cross-examining party is bound by 
their answer, since it is a collateral issue.—PEOPLE Vv. 
MURPHY, N. Y., 32 N. E. Rep. 138, 

27. EXPERT TESTIMONY — Opinion Evidence.—Where 
plaintiffs rested their case upon the invalidity of a 
marriage because the alleged wife was of negro de- 
scent, within the prohibition of Code, § 1284 et seg., there 
is no error in allowing a witness to testify that the al- 
leged wife was a colored person, and reputed to be 
such, and that, in the opinion of the witness, who 
knew her, and had had opportunities of observation, 
she was mixed blood.—HOPKINS V. BOWERS, N. Car., 16 
S. EK. Rep. 1. 

28. FEDERAL CoURTs — Jurisdiction— Assignee.—The 
statutory rule that an assignee of achose in action can- 
not sue thereon in the federal courts, unless a suit 
would have been cognizable therein if no assignment 
had been made, applies to an assignee, by indorsement, 
of a city warrant.—CLOUD V. CITY OF SUMAS, U. 8. C. C. 
(Wash.), 52 Fed. Rep. 187. 

29. FRAUD— Cancellation of Deed.—In a suit to can- 
cela conveyance it appeared that the grantor, being a 
non resident, gave S power of attorney to sell the 
land; that after several years the power, not having 
been exercised, was revoked, but the instrument, be - 
ing in the hands of V, an attorney, was not surrendered ; 
that afterwards, when the land was found to be valu- 
able in oil V procured from 8, who from sickness had 
become mentally weak, the conveyance to defendant 
without the knowledge of the}grantor or consideration, 
V and defendant both knowing that 8’s power had 
been revoked: Held,that the conveyance should be 
cancelled for fraud.—MORTLAND V MORTLAND, Pa., 25 
Atl. Rep. 150, 

30. FRAUDS, STATUTE OF,—A parol promise by a ven- 
dor, made in part consideration for the purchase of his 
interest in land together with the interest of another, 
that he will “stand good” for any incumbrances exist- 
ing on theinterest of such other, is an original agree - 
ment, and not a promise to answer of the debts of 
another.—ELKIN’V. TIMBLIN, Penn., 25 Atl. Rep. 139. 

31. FRAUDULENT CONVEYANCES—Assignment—Prefer- 
ences.—Rev. St. ch. l0a, § 13, Which declares that prefer 
ences in voluntary assignments shall be void, does not 
prevent an insolvent debtor, who has not made and 
does not contemplate making a voluntary assignment, 
from preferring one of his creditors by means of a 
confession of judgment.—YOUNG V. CLAPP, IIl., 32 N. E. 
Rep. 187. 

32. FRAUDULENT CONVEYANCES—Evidence.—Evidence 
that a person, being somewhat indebted, conveyed to 
his daughter-in-law all his land by a deed purporting 
to be voluntary, but which in fact was based on a val- 
uable consideration, will not, in an action by a creditor 
to set aside such deed, be sufficient to establish actual 
fraud, where it is not shown that the grantee had been 
sued by his creditors, or that he ever made any decla- 
ration of intent to hinder them, and where there is no 
evidence that the grantor had not sufficient personal 
property to pay his debts.—HARRELL V. KBA, 8. Car., 16 
S. E. Rep. 42. 

33. GUARANTY —’ Application of Collateral.—A debt 
payable in installments was secured to its whole 
amount byiinsurance policies on certain buildings for 
the benefit of the creditor, and also by the guaranty of 
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athird person for the part first due: Held, that the 
creditor had aright to hold the insurance money paid 
whenthe buildings were burned as security for the 
part of the debt not covered by the guaranty, although 
not yet due, and that the guarantor was liable for the 
unpaid installments covered by his guaranty.—KortT- 
LANDER V. ELSTON, U.S. C. C. of App., 52 Fed. Rep. 180. 

34. HUSBAND AND WIFE—Desertion—Condonation.— 
The act of a wife, in allowing the husband to return 
and cohabit with her, after she has obtained a decree 
for separate maintenance on the ground of desertion, 
amounts to condonation, although done under the im- 
pression that her refusal would furnish ground for di- 
vorce; andthe maintenance, therefore, must be dis- 
continued.—WADE V. WADE, Cal., 31 Pac. Rep. 258. 

35. HUSBAND AND WIFE—Separate Maintenance.—Un- 
der Rev. St. 1891, ch. 68, § 22, which gives married 
women who, without their fault live apart from their 
husbands, the right to sue for separate maintenance, 
and authorizes the court to “grant allowance to enable 
the wife to prosecute her suit as in cases of divorce,” 
the court may grant alimony pendente lite, as well as 
money for counsel fees and expenses of suit.—HARD- 
ING V. HARDING, IIl., 32 N. E. Rep. 206. 

36. INJUNCTION—Eminent Domain.—It is no ground 
for enjoining the prosecution of condemnation pro- 
ceedings that there has been a previous condemnation 
of the same land for the same purpose resulting in the 
verdict of ajury assessing compensation, since that 
fact constitutes an adequate legal defense, which can 
be taken advantage of by motion inthe second con- 
demnation suit.—CHicaGco, R.1I. & P.R.Co. Vv. City OF 
CHICAGO, IIl., 32 N. E. Rep. 178. 

87. INSOLVENCY—Payment of Claims.—A bill brought 
by creditors in the supreme judicial court to reverse a 
decree of the insolvency court conforming a discharge 
is in the nature of an appeal, and maintainable, there- 
fore, under Pub. St. ch. 157, § 15, giving the first-named 
court supervisory jurisdiction of proceedings in the 
latter, notwithstanding the debtor may have departed 
from the commonwealth, so that service can be made 
upon him only by publication.—CLAFLIN v. LOWE, 
Mass., 32 N. E. Rep. 158. 

38. INSURANCE—Mistake of Agent.—Where an insur- 
ance company, knowing that the insured is a life 
tenant, through a mistake of its agent, issued the 
policy on the fee, and collected the full premium, the 
insured may recover the entire loss, the company be. 
ing protected by the judgment, and the insured being 
a trustee forthe benefit of the remainder-men.—WELSH 
v. LONDON Assur. CoRP., Pa., 25 Atl. Rep. 142. 

39. INTERSTATE COMMERCE COMMISSION—Unjust Dis- 
crimination.—Freight rates from London and Liverpool 
to San Francisco are fixed by the competition of the 
water and rail route via the Isthmus of Panama and the 
water route around Cape Horn. A carrier by rail from 
New Orleans to San Francisco gave a much lower rate 
from London and Liverpool to San Francisco on 
through bills of lading than from New York, Chicago, 
and other points to San Francisco, (in some cases less 
than half the latter rate), The rate complained of was 
slightly remunerative to the carrier, and it would lose 
the traffic unless it carried at such low rate: Held, 
that under sections 2 and3 of the interstate commerce 
act the giving of such low rate is an unjust discrimina- 
tion, and a charging of one person more than arfother 
fora like service under substantially similar circum- 
stances and conditions, and an order of the commis- 
sioners prohibiting it will be enforced.—INTERSTATE 
COMMERCE COMMISSION V. TEXAS & P. Ry. Co., U. S.C. 
C. (N. Y.), 52 Fed. Rep. 187. 

40. INTOXICATING LIQUORS—Illegal Sales.—Section 17 
of the act of May 13, 1887, entitled “An act to restrain 
and regulate the sale” of intoxicating liquors, provides 
that “it shall not be lawful for any person, with or 
without license, to furnish by sale, gift, or otherwise, 
to any person, any spirituous, vinous, malt, or brewed 
liquors on any day upon which elections are now or 
hereafter may be required to be held, nor on Sunday, 





nor at any time to a minor,” etc.: Held, that this sec- 
tion does not prevent the use of liquors by a private 
citizen on his own table on Sunday, nor prohibit him 
from furnishing them to his family or guests at his own 
house.—COMMONWEALTH V. CAREY, Penn., 25 Atl. Rep. 
140, 

41, JUDGMENT—Notice of Proceedings.—Where a final 
judgment is assailed because jurisdiction ofthe per- 
son was not acquired it is proper to attack the proceed 
ings by a complaint.—SCUDDER V. JONES, Ind., 32 N. E. 
Rep. 221. 

42. JUSTICE OF THE PEACE— Pleading.—Where, in an 
action before a justice of the peace by a partnership, 
only the firm name is used in the complaint, but there 
is no demurrer or motion in arrest of judgment, and 
when the cause reaches the circuitit is docketed by 
setting out the full name of each member of the firm as 
plaintiff, and the names so appear in the subsequent 
proceedings, the technical omission in the com- 
plaint as originally made is cured.—GREENE V. WITTE, 
Ind., 32 N. E. Rep. 214. 

43, LANDLORD AND TENANT—Oi] Leases—Construction. 
—Where a lease provides that the lessees shall bore 
wells and operate them to procure oil and gas, and if 
successful, pay royalties, otherwise, a stipulated rent 
forthe time the land is retained, it is not sufficient 
that they test surrounding lands, and find no oil on 
adjoining property.— JAMESTOWN & F. R. Co. v. Ee- 
BERT, Pa., 25 Atl. Rep. 151. 

44, LANDLORD AND TENANT—W illful Trespass.—W here 
the lessee refuses to remove his buildings from the 
land of the lessor after the expiration of a six months’ 
notice agreed upon between them, and forcibly pre- 
vents the lessor from removing them, the lessee isa 
willful trespasser.—EMRY V. ROANOKE NAVIGATION & 
WATER POWER Co., N. Car., 16 8S.E. Rep. 18. 

45. MARRIED WOMEN— Mortgage—Separate Estate.— 

In an action to foreclose a mortgage given by a mar- 
ried woman, where the papers do not on their face 
show that the contract was with reference to her sepas 
rate estate, parol evidence is admissible on this point, 
the burden of proof being on plaintiffs.—PELZER Vv. 
DURHAM, S. Car., 16 8. E. Rep. 46. 
- 46. MASTER AND SERVANT— Negligence—Assumption 
of Risks.—In an action to recover from a collier for in- 
juries to a boy, r nover while detaching a mule from 
a dump car, which he was obliged to do while in mo- 
tion, the testimony of other boys, who had obtained 
an actual practical knowledge in like service, showing 
that a boy of plaintiff's size could not have made the 
detachment while standing outside the rails, or in any 
other manner than by getting between the rails, and 
in front of the car, as he did, was proper.—KEHLER V. 
SCHWENK, Pa., 25 Atl. Rep. 130. 

47. MASTER AND SERVANT— Negligence—Pleadings.— 
In an action by aservant for personal injuries, caused 
by defects in appliances, of which the master ought to 
have had knowledge, it isnot necessary to allege that 
the plaintiff did not know of the defect, and had not an 
equal means of knowing of it with the master. — 
JOHNSTON V. OREGON S.L. & U. N. Ry. Co., Oreg., 31 
Pac. Rep. 203. 

48. MASTER AND SERVANT—Scope of Employment. — 
Where, in an action by afactory employee for per- 
sonal injuries, the evidence showed that on the day of 
the accident the factory owner was represented in the 
carding room by a card grinder, who was acting as 
second hand, and who ordered plaintiff to leave his or- 
dinary work and assist him in his work, which plaint- 
iff did, the owner cannot object that plaintiff was not 
properly employed in rendering such assistance. — 
PATNODE V. WARREN COTTON MILLS, Mass., 32 N. E. 
Rep. 161. 

49. MECHANICS’ LIENS—Notice—Ownership.—A notice 
of mechanic’s lien, which states merely the lease of 
the ground toa certain person, on which is the building 
sought to be charged, and after description of build- 
ing and ground, and mention of the owner of the 
ground, declares the person first named lessee of “‘said 
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property,” does not show, either directly or by neces- 
sary inference, who is the owner of the building, and 
is not, therefore, within the requirement of Hill’s Code, 
§ 8673.—-GORDON V. DEAL, Oreg., 31 Pac. Rep. 287. 

50. MECHANICS’ LIEN—Statement of Claim.—Plaintiff 
filed a lien stating that the value of the material fur- 
nished by him was $783, and that no payments had been 
made thereon. On the trial, plaintiff admitted that 
prior to the filing of the lien $100 had been paid, and 
stated that the misstatement in the lien was due toa 
mistake of his agent: Held that the mistake not being 
one about the amount or price of labor, or the 
quantity or value of material furnished, in regard to 
which there might be an honest’ difference 
of opinion, but being one which could have been 
avoided by the exercise of reasonable diligence, the 
lien was valid.—NICOLAI Bros. CO. V. VAN FRIDAGH, 
Oreg., 31 Pac. Rep. 288. 

51. MORTGAGES — Deeds Absolute. — Effect must be 
given toa deed according to the intention of the par- 
ties, and consequently, when a deed, absolute on its 
face, is executed as a security, it must be declared to be 
a mortgage.—DOUGHTY V. MILLER, N. J., 25 Atl. Rep. 153. 

52. MGRTGAGE—Growing Crops.—Where the owner of 
a mortgaged farm sells the growing crop, and then 
before it is harvested delivers possession of the land to 
the mortgagee, the mortgage debt not being due, the 
mortgagee thereby acquires no title to the crop as 
against the purchaser.— SEXTON V. BREESE, N. Y., 32 N, 
E. Rep. 133. 

58 MORTGAGE—Parol Evidence.—Where a wife exe- 
cutes a mortgage purporting to secure the payment of 
a certain sum toa certain person, she may show by 
parol evidence, in an action to foreclose such mort- 
gage, that the consideration on which, the mortgage 
was executed was her husband’s indebtedness, then 
existing or thereafter to be incurred.—FERRIS V. HARD, 
N. Y., 32 N. E. Rep. 129. 

54. MUNICIPAL CORPORATION— Contracts—Extention. 
Under the provision of section 6 of the street law, au- 
thorizing the superintendent of public streets to ex- 
tend, ‘Sunder the direction of the city counsel,” the, 
time fixed in a contract entered into by him, a resolu 
tion directing the extension of time to construct a 
brick sewer on a certain street, between certain other 
streets, warrants an extension by the superintendent of 
a contract for such work though the resolution refers 
tothe contract as made with a certain person other 
than the one with whom it was made.—ANDERSON Vv. 
DE URIOSTE, Cal., 31 Pac. Rep. 266. 

55. MUNICIPAL CORPORATIONS — Contracts.— While a 
city cannot exempt a gas company from municipal 
taxation, it can contract to pay for gas a stipulated 
sum per lamp, and,in addition thereto, a sum for all 
the lamps supplied, equivalent to the amount of taxes 
imposed upon the company, provided this additional 
sum is a fair and just allowance to compensate for the 
actual value of theglight service, and the stipulation 
is bona fide, and not inthe nature of an evasion of the 
law prohibiting exemption from taxes.—CARTERSVILLE 
IMPROVEMENT GAS & WATER CO. V. MAYOR, ETC. OE 
CITY OF CARTERSVILLE, Ga., 16 8. E. Rep. 25. 

56. MUNICIPAL CORPORATION—Deeds.—Where a mun- 
icipal corporation obtains a conveyance of land, in- 
tending to convert it into a public park, but the pur- 
pose for which it is to be used is not expressed in the 
deed, the corporation may convey it for a private use 
at any tije before it is dedicated as a park.—CITY OF 
FORT WAYNE V. LAKE SHORE & M. S. Ry. Co., Ind., 32 N. 
E. Rep. 215. 

57. MUNICIPAL CORPORATIONS — Ordinances.—A city 
ordidance giving a railroad a right of way on condi- 
tion that it allow other roads the use of its tracks with- 
in the city limits,does not bind it to allow another road 
the use of tracks, laid since the ordinance went into 
effect, beyond the right of way granted thereby, but is 
binding in respect to tracks on such right of way.— 
CHICAGO, ST. P. & K. C. Ry. Co. v. KANSAS CITY, ST. J. & 
C. B. R. Co., U. 8. C. C. (Mo.), 52 Fed. Rep. 178. 





58. MUNICIPAL IMPROVEMENTS.—Rey. St. 1891, ch. 2%, 
art. 9, § 26, provides that commissioners appointed to 
make special assessments shall make an assessment 
roll and certify the same to the court at least 10 days 
before the term at which a final hearing is had there- 
on: Held that, where it did not appear that any assess- 
ment roll had been filed, no judgment confirming the 
assessment could be rendered.—MORRISON V. CITY OF 
CHICAGO, IIl., 32 N. E. Rep. 172. 

59. MUTUAL BENEFIT INSURANCE—Forfeiture.—Where 
a member of a mutual benefit society has made false 
statements as to his age in his applications for member- 
ship, and has never stated his true age, the fact that 
pending an investigation of the matter by the society, 
which investigation is carried on with reasonable dili- 
gence,and results in his expulsion, assessments are 
levied against and paid by him, does not constitute a 
waiver of the right to expel him for his false state- 
ments, where, up to the time of his expulsion, the so- 
ciety had no legal proof that his age had been falsely 
stated.—PREUSTER V. SUPREME COUNCIL OF ORDER OF 
CHOSEN FRIENDS, N. Y., 32 N. E. Rep. 135. 

60. MUTUAL BENEFIT INSURANCE — Infants. — Under 
Laws 1883, ch. 175, providing for the incorporation of 
co-operative or assessment life and casualty insurance 
associations, and declaring each policy holder a mem- 
ber ofthe association, with a voice in the management 
of its affairs, only adult persons were contemplated as 
entitled to membership, as membership is founded on 
mutual contract between the members.—IN RE GLOBE 
Mot. BEN. ASs’N., N. Y., 832 'N. E. Rep. 122. 

61. NEGLIGENCE—Dangerous Premises.—In an action 
for injuries by falling into a cellar way at the rear of 
defendant’s saloon, it appeared that plaintiff, being in- 
formed by another guest that there was a water-closet 
at the rear of the building, went out into the dark, and 
was injured while trying to find it; that plaintiff made 
no inquiries of defendant or his employees; and there 
was no evidence but that the cellar way was properly 
constructed: Held, that a nonsuit was properly 
granted.—_SWEENY V. BARRETT, Penn., 25 Atl. Rep. 148. 

62. NEGLIGENCE—Township Bridge.—Recovery cannot 
be had for damages to a steam traction threshing en- 
gine caused by the breaking of a township bridge, 
where plaintiffs testify that they knew that the engine 
was a great deal heavier than the vehicles in ordinary 
use in the neighborhood, and that they examined the 
bridge before going on it, and where there was no evi- 
dence that the township authorities knew that one of 
the timbers of the bridge was rotten.— CLULOW V. Mc- 
CLELLAND, Penn., 25 Atl. Rep. 147. 

63. NUISANCE. — A complaint to abate a nuisance, 
which alleges that defendant has constructed a break 
water in a stream which forms the common boundary 
between the parties, so that in time of freshets, which 
frequently occur, it throws the water with great force 
against plaintiff's land, and thus greatly damages it, 
is good on demurrer for want of equity.—NICHOLSON V. 
GETCHELL, Cal., 31 Pac. Rep. 265. 

64. PATENTS FOR INVENTIONS—Infringement.—A joint 
suit for infringement of a patent cannot be maintained 
by the patentee and the licensee whose license conveys 
no exclusive monopoly.—BLAIR V. LIPPINCOTT GLASS 
Co., U. 8. C. C (Ind.), 52 Fed. Rep. 226. 

65. PRINCIPAL AND AGENT—Exemplary Damages.—A 


-prirfcipal is liable for exemplary damages on account 


of a wrongful, wanton, or malicious act done by his 
agent within the scope of his agency, though such act 
be not previously authorized or subsequently ratified 
by him.—RUCKER V. SMOKE, S. Car., 16 S. E. Rep. 40. 

66. PRINCIPAL AND SURETY.—The proprietors of a 
cheese factory, which was conducted onthe plan of 
dividing proportionately among those who furnished 
the milk all the profits of the business after deducting 
an agreed sum for the proprietors, gave a bond, with 
sureties, conditioned thatthey would pay “the just and 
full sum of the monthly dividends declared by the 
[proprietor] and shown by their books.” They after- 
wards declared dividends that were not based on the 
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Held, that the sureties on the 
dividends.—BARCLAY V. 


profits of their factory: 
bond were not liable for such 
WARNE, III, 32 N. E. Rep. 175. 

67. PRINCIPAL AND SURETY—Indemnity—Subrogation. 
—Where a mortgage is given by a principal debtor to 
his indorser, not asa security forthe debt, but solely 
for the indemnity of the indorser, the latter could not 
proceed against the mortgage property until judgment 
had been rendered against him in favor of the creditor. 
Code, § 2164. It follows that the creditor, prior to ob 
taining such judgment, cannot proceed in his own be- 
half to enforce the mortgage, even though the princi- 
pal debtor and the indorser both be insolvent; the 
rights of the creditor depending, not upon the law of 
trust, but upon the'law of subrogation.—IMPORTERS’ 
& TRADERS’ NAT. BANK OF NEW YORK V. MCGHEBR, Ga., 
16S, E. Rep. 27. 

6%. PUBLIC LAND — Patent — Collateral Attack.—A 
patent for land, the sale of which is unauthorized, may 
always be shown invalid by one holding adversely, al- 
though the title be that merely of naked possession.— 
EDWARDS V. POLLEY, Cal., 31 Pac. Rep. 267. 

69. RAILROAD BRIDGES OVER STREETS.—The construc- 
tion of a railroad bridge across a street, and 23 feet 
above its surface, is an additional servitude, for which 
the company is liable to the owner of the fee.—JONES 
v. ERIE & W. V. R. Co., Penn., 25 Atl. Rep. 134. 

70. RAILROAD COMPANIES—Killing Stock—Fences.—A 
complaint inan action against a railroad company, 
reciting that at a certain point “said railroad was not 
securely fenced, but ought to have been; that plaint- 
iff's horse entered onthe railroad at said point, and 
was run down and killed by a train of cars owned and 
operated by defendant,’’—sufliciently alleges that the 
horse was killed by reason of defendant’s failure to 
properly fence its right of way at said point.—OHIO, I. 
& W. Ry. Co. v. HEADY, Ind., 32 N. E. Rep. 213. 

71. RAILROAD COMPANIES — Negligence— Sounding 
Whistle.—Where an engineer, in approaching a point 
where it is his duty to sound his whistle under the 
statute, observes near by a man struggling with a 
team of horses hitched to a vehicle, and can see from 
the surroundings that sounding his whistle will render 
the team unmanageable, and greatly endanger life, it 
is his duty to desist untilthe danger point is past, or 
stop his train.—LOUISVILLE, N. A. & C. Ry. Co. Vv. STAN- 
GER, Ind., 32 N. E. Rep. 209. 

72. SALE OF BRICKS — Evidence.—In an action for 
bricks sold for the construction of a building, plaintiff 
claimed that they were sold to be “measured in the 
wall; defendant, that they were to be counted in the 
wall;the number of rows being multiplied by the num- 
ber of bricks ina row: Held, thit it was competent 
to show by the testimony of persons in the trade what 
the expressions “measured in the wall’ meant, and 
that the measurement allowed 211-2 bricks toa cubic 
foot of wall; this not being an attempt to establish a 
custom.—WELSH V. HUCKESTEIN, Penn., 25 Atl. Rep. 138. 

7%. SALES TO CORPORATIONS—Oflicers.—The fact that 
a person has agreed to pay a commission to the presi- 
dent and secretary of a corporation on sales made by 
them to it for him does not render void the contract of 
purchase executed by them as such officers on behalf 
of the corporation, unless at the time the contract was 
made there existed a fiduciary relation between them 
and the corporation requiring themto exercise a‘dis- 
cretion.—JAMESON V. COLDWELL, Oreg., 31 Pac. Rep. 279. 

74. SHERIFF—Compensation.—Where a sheriff in good 
faith, and with the knowledge of the supervisors, em- 
ploys a guard to keep the prisoners in his charge inthe 
county jail, which is unsafe without such guard, and 
the county board for atime paysthe sheriff for such 
guard, it thereby ratifies the employment of the guard, 
and becomes bound to pay therefor so long as it allows 
the jail to remain insecure, even though the sheriff did 
not obtain the advice of a judge before employing the 
guard, as is required by Rey. St. ch. 75, § 18, in order to 
authorize a sheriff to employ a guard.—La SALLE 
COUNTY V. MILLIGAN, III, 32 N. E. Rep. 196. 





75. SLANDER—Evidence.—A reptition by defendant in 
a slander suit of the charge laid in the complaint, 
though not made in the same or substantially the same 
words, is yet admissible in evidence for the purpose of 
showing malice in speaking the words charged.—ENos 
v. ENOS, N. Y.,32 N. E. Rep. 123. 

76, TAXATION — Overassessment—Remedies.—Defend- 
ant corporation sued to recover back taxes, alleging 
that it had no property subject to taxation in the 
county when the taxes were levied, but that the as- 
sessor wrongfully levied on horses and cattle and 
other property of defendant. It was found by the 
court, and no exception thereto was taken by defend- 
ant, that defendant had some property in the county, 
and on that a tax was properly levied: Held that, the 
case being one of overassessment, and not one where 
the assessors had no jurisdiction whatever to assess, 
the courts,in the absence of any allegations or evi- 
dence of fraud on the part of the assessor, could afford 
no relief, but defendant should have sought to have 
the excessive assessment corrected by the board of 
equalization provided by statute for such purpose.— 
BOARD ©F COM’RS OF JOHNSON COUNTY Y. SEARIGHT 
CATTLE CO., Wyoming, 31 Pac. Rep. 268. 

77. TAXATION — Voluntary Payment.—An assessment 
paid under protest after the return of a warrant there- 
for,and the adoption of a resolution by the village 
trustees for the advertisement and sale of delinquent 
lands, is paid under such coercion by law as will sus- 
tain a recovery thereof onthe assessment being de- 
clared illegal.—VAUGHN V. VILLAGE OF PoRT CHESTER, 
N. Y., 32 N. E. Rep. 137. 

78. TRIAL — Ejectment — Instruction.—In ejectment, 
plaintiff showed title by patent from the government, 
and defendant’s title was a sheriff's deed on foreclos- 
ure of a mortgage given by plaintiff prior to receiving 
his patent. Plaintiff did not attack the foreclosure 
proceedings, nor object to their admission in evidence. 
In instructing the jury, after stating the evidence, 
the court directed a verdict for defendant, “if 
these facts all appear’ as stated: Held, that by 
,thus instructing the jury there was no violation of 
Const. art. 6, § 19, which provides that “judges shall not 
charge juries with respect to matters of fact, but may 
State the testimony and declare the law.’”’—JONES Vv. 
CHALFANT, Cal., 32 N. E. Rep. 257. 

79. TRIAL—Findings by Court.—It being the duty of 
the court to find on allissues without any request, re- 
fusal to adopt a requested finding prepared by counsel 
is not error, the only thing necessary being that the 
findings cover all the issues and be sufticient.—RICKS V. 
LINDSAY, Cal., 52 Fed. Rep. 262. 

80. TRUST.—Where a written paper, under seal, exe 
cuted by a son to his father, purports to convey cer- 
tain money absolutely to the father, in an action at 
law by the son to recover the money so conveyed the 
equity rule as to admission of evidence prevails, and 
it may be shown by oral evidenceghat the money was 
conveyed tothe fatherin trust, to keep and pay over 
to the son on demand.—MINCLUM V. MINCLUM, Mass., 32 
N. E. Rep. 165. 

81. TRUSTS — Payment of Purchase Money.—Land 
bought by ason with his own money, and with the 
father’s acquiescence,j on an execution of the father, 
though for less than it is worth, and less than the ex- 
ecution, does not leave in the father an equitable title, 
by reason of a resulting trust, which heirs can reach 
after his death, as such a trust could result only in 
case of fraud or payment of the purchase money by 
the father.—EVANS v. MCKEE, Penn., 25 Atl. Rep. 148. 

82. VENDOR’S LIEN — Complaint—Recitals.—In an ac- 
tion to enforce a vendor’s lien, complainant made his 
deed to defendant an exhibit to the bill. The deed re- 
cited the payment of the purchase money by the 
grantee, and its receipt by the grantor, but the bill al- 
leged that the purchase money was never paid: Held, 
that the recitals in the deed were sufficient evidence of 
payment, in the absence of proof to the contrary.— 
AGNEW V. MCGILL, Ala., 11 South. Rep. 537. 
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83. WATER — Drainage—Highway Commissioners.— 
Commissioners of highways have no right to construct 
a ditch from a pond adjoining a highway across a nat- 
ural elevation, so as to conduct the water to a low part 
of a cultivated field, from which there is no natural 
out-let, since the right of drainage is the same whether 
the land to be drained belongs to an individual or to 
the public.—GRAHAM V. KEENE, IIl., 32 N. E. Rep. 180. 

84. WATERS — Drainage — Location of Ditch.—The 
question of the practicability of a route to be selected 
for a public ditch is inthe discretion of the inferior 
tribunal or its officers, and cannot be reviewed on ap- 
peal.—SAMPLE V. CARROLL, Ind., 32 N. E. Rep, 220. 

85. WILL — Contest—Instructions.—On a contest ofa 
willit was properto instruct the jury that “whena 
paper propounded as a will is shown to have been 
signed by the atleged testator and by the requisite 
number of subscribing witnesses, in the absence of any 
satisfactory evidence tothe contrary, the presumption 
isthat allthe other formalities have been complied 
with.”—IN RE BROCK, S. Car., 16 8. E. Rep. 38. 

86. WILLS—Payment of Taxes.—A testator gave all 
the residue of his estate to his widow “forthe full term 
of her natural life,’ and at her death gave three spe- 
cific legacies out of that which was bequeathed to her 
for life, and then added: “And allthe rest and residue 
of my estate then remaining—that is, after the death of 
my said wife—I give,” etc. Under this provision for 
her the wife entered into the possession and enjoy- 
ment of the testator’s real estate, and now holds it, 
unsold, and refuses to pay the annual municipal taxes 
assessed against it: Held,that the widow took a life 
estate, and must pay the current municipal taxes.— 
SILLCOCKS V. SILLCOCKS, N. J., 25 Atl. Rep. 156, 

87. WILL — Powers — Execution.—A power conferred 
by will on a designated person to appoint certain land 
to all or any or either of testator’s sisters, “orto all or 
any or either of the lawful issue of my said sisters,’ 
enables the donee of the power to execute it by ap- 
pointing grandchildren of the sisters, though their 
parents, the children of the sisters, are living, as the 
word “issue” means all descendants, unless the con- 
text or other provisions of the instrument in which it 
is used, and such circumstances as may legitimately 
bear in that direction, show it to have been used in the 
more restricted sense of “heirs of the body,” or “chil- 
dren.’’—DRAKE V. DRAKE, N. Y., 32 N. E. Rep. 114. 








ABSTRACTS OF DECISIONS OF MISSOURI 
COURTS OF APPEAL. 


ST. LOUIS COURT OF APPEALS. 

BANK CHECKS — Negotiability of.— A bank check, 
fraudulently procured, is not a negotiable instrument 
in the broad sense which would protect an assignee, 
but is quasi negotiable, like certificates of stock in a 
corporation, or certificates of deposit ina bank. Af- 
firmed, and certified to the supreme court for final de- 
termination.—FAMOUS SHOE Co. V. CROSSWHITE. 

ConTRACT—Interpretation— Meeting of Minds.—The 
interpretation of a written contract, where its validity 
is questioned on the ground that there was no meeting 
of minds, is a question of law for the court and not a 
question of [fact. The meeting of minds which is es- 
sential to the formation of acontract is not determined 
by the secret intention of the parties but by their ex- 
pressed intention which may be wholly at variance 
with the former. Aftirmed.—BREWINGTON V. MESKER. 

CORPORATION—Acts Ultra Vires—Estoppel.—A corpo- 
ration is not estopped from repudiating a contract un- 
der the plea of ultra vires, although fully executed by 
the other contracting party, where the corporation has 
not received the benefit of the contract and where in 
fact it was never executed by the other party as against 
the corporation. Affirmed.—FAMOUS SHOE Co. Vv. EAGLE 
IRON WORKS. 





CRIMINAL PRACTICE—Indictment—Druggist.—An in- 
dictment under § 4622 Revised Statutes 1889, which fails 
to state when the defendant was required, by the sub- 
poena duces tecum, to produce the prescription before 
the grand jury is insufficient. Aflirmed.—STATE V. 
BRAGG. 

CRIMINAL PRACTICE—Indictment—Druggist.—An in- 
dictment under § 4622, Revised Stat. 1889, which does 
not contain an accurate description of the prescription 
called for, or does not show that the subpcena duces 
tecum contained such a description, is insufficient. Af- 
firmed.—STATE V. MARTIN. 

DAMAGES—Excessive Verdict.— In an action to re- 
cover damages for bodily injury, the province 
of estimating the value of bodily and mental 
suffering is the province of jury, and the ap- 
pellate court will not reverse a judgment, for 
excess {in the verdict, unless the excess is 
such as clearly indicate bias, prejudice or mistake. 
Affirmed,—FRANKLIN V. FISHER. 

Equity—Injunction—Fraud.—A bill in equity to en- 
join the levying of an execution issued upon a judg- 
ment rendered by a justice and to set aside such judg- 
ment,jwhere it was fraudulently obtained, is plaintiff's 
only adequate remedy and the case should have been 
heard on its merits and full relief grantéd if plaintiff 
succeeded in establishing the allegations of his bill by 
satisfactory proof. Plaintiff failing to appear on the 
day set for hearing and his neglecting to look after the 
case until the time for taking an appeal had expired, 
caused by the statement and agreement of defendant’s 
attorney (the original plaintiff) that the hearing of the 
case would be continued to a future day and that he 
would give plaintiff due and ample notice of such day, 
upon which statement plaintiff relied, although the 
agreement is not set forth in writing and made part of 
the record, is not such negligence on part of plvintiff 
as to bar him from equitable relief. Reversed.—San- 
DERSON V. VOELKER. 

EQuiITy—Nuisance—Exemplary Damages.—When in 
a previous action at law between the same parties, for 
damages to the same property, caused by the same 
nuisance, there has been a verdict of the jury against 
defendant, and the judgment entered on that verdict 
is unreversed ; if defendant fails thereafter to abate the 
nuisance the presumption arises that the defendant, in 
failing to abate the nuisance, acts maliciously and 
wantonly. As plaintiff's evidence tended to show fur- 
ther injury to his property by reason of the nuisance, 
the defendant by his wilful conduct subjected himself 
to the payment of exemplary damages. Reversed.— 
PADDOCK V. SOMES. 

EVIDENCE—<Acts of Agent—When Admissible.— Where 
A signs the recognizance as president of a company, on 
itsappeal from the justice’s judgment, evidence of A’s 
acts, as binding the company, are admissible. Af- 
firmed.—BABCOCK V. ST. LOUIS DRAYAGE Co. 

EVIDENCE—Contradictory—Question for Jury.—In a 
suit for damages for a personal injury, alleged to have 
been received through negligence of the defendant, 
where defendant seeks to avoid liability upon ground 
of plaintiff’s contributory negligence, as proximate 
cause of injury, andthe evidence is contradictory upon 
that point, it necessarily presents a question for the 
jury. Affirmed.—GULICK v. CLARK. 

HUSBAND AND WIFE—Action—Joinder.—At common 
law the exclusive right to the possession of the wife's 
lands, other than those held to her sole and separate 
use, is vested in the husband, and the husband is the 
only proper person to vindicate such present right of 
possession when assailed or denied. But when the 
gravamen of the complaint pertains to an injury to the 
Inheritance or to the integrity of the wife’s fee simple 
lands, she must be joined. affirmed.—SAGE Vv. TUCKER. 

INSTRUCTION—Agency—Contract of Void.—Where an 
agent seeks to recovercompensation for services ren- 
dered A whom he represented in a trade with B, whose 
agent he also was in the transaction, an instruction, 
that, if defendant knew of the common employment a 
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recovery could be had against him, is erroneous. The 
only qualification of the general rule, declaring such 
contracts of agency void, is where all parties to the 
trade consent to the double employment. Reversed.— 
CHAPMAN V. CURRIE. 

INSTRUCTION—Slander.—An instruction, authorizing 
a distinct recovery for speaking these words, “what 
did you sellthe butcher’ and “you are a liar you did 
and stuck the money in your pocket,” without any 
averment in the petition that they were understood by 
hearers to charge plaintiff with having embezzled or 
stolen money, and without evidence that they were 
thus understood, and where there is no evidence of 
special damage,is erroneous. Reversed.—UNTERBERGER 
Vv. SCHARFF., 

JURISDICTION—Petition — Judgment.—The principle 
that a good petition is necessary for the purpose of 
supporting thefjudgment when assailed collaterally, 
does not apply to a court having common law and 
equity jurisdiction. The case is presumed to have 
been within its jurisdiction until the contrary appears. 
Reversed.—HORSTMEYER V. CONNORS. 

JuROoRS—Challenges.—The disqualification of a juror, 
under the statute, is a pure question of law and is to 
be reviewed as such, but the disqualification of the 
juror for other causes is a question of fact, and the de- 
cision of the trial court thereon is conclusive on ap- 
peal, unless itis clearly and manifestly against the 
weight of evidence. Affirmed.—COPPERSMITH V. MOUND 
City Ry. 

JUSTICE OF THE PEACE— Appeals From. — Where 
plaintiff obtains judgment before a justice and orders 
execution and has it placed in the hands of constable, 
he has still the legal right to appeal unless, the execu- 

» tion or the judgment has been legally satisfied prior to 
the appeal. Affirmed.— MEDART Vv. BAKERS EUREKA 
Mra, Co. 

JUSTICE OF THE PEACE — Nonsuit—Appeal.—§ 6827, 
Revised Statutes, authorizes an appeal from any judg- 
ment rendered; by ajustice of the peace, except 
a judgment by confession; and when the appeal 
has been taken under conditions prescribed in the suc- 
ceeding section, the statute is plainly broad enough to 
allow an appeal from an involuntary judgment of non- 
suit, or dismissal. Reversed.—BOHLE Vv. KINGSLEY. 

JUSTICE OF THE PEACE—Statement—Sufliciency of.— 
In an action instituted before a justice of the peace, to 
recover special damages for traveling expenses and 
time lost in consequence of an error in a telegraphic 
message; the statement is sufficient although the dam- 
ages are not pleaded therein. The statement is always 
suflicient if itidentifies the grounds of action with such 
certainty as to appraise the defendant of what the 
plaintiff claims of him, and is a bar to a future action 
on the same subject-matter. Aflirmed.—LEE v. WEST- 
ERN UNION TEL. Co. 

Laws—Local Option—Certificate.—A certificate made 
by the clerk in canvassing the vote, although not 
signed by the judges assisting him in the canvas, 1s 
prima facie evidence of the fact that the local option law 
has been adopted. And where there is no controversy 
touching the facts on which the question depended, 
whether the law had been adopted, is a question for 
the court. Reversed.—STATE V. BEAM. 

LIBEL—Words Actionable Per Se.—A publication call - 
ing, one “a confidence man” who “betrays confidence 
and friendship” and ‘a whelp” and to charge him with 
doing “crooked work” and designate him as “ta speci- 
men too contemptible for any decent person to associ- 
ate with” held actionable per se. Aftirmed.—MAGNET V. 
O’ NEIL. 

PAYMENT—Tender—Acceptance.—Payment of a part 
of a conceded debt in satisfaction of the whole is no 
liquidation, and eyen anagreement so to receive it is 
no consideration, and therefore, not binding. But 
where claim is disputed, a party must accept tender as 
made, or must reject it; he cannot accept it and pre- 
scribe the terms of acceptance. Reversed.—MAACK V. 
SCHNEIDER. 





MECHANIC’sS LIEN—Account—Evidence.—In an action 
to establish a mechanics lien, where third parties are 
to be affected, the lienor cannot extend by evidence 
the dates of his account either way, nor can he extend 
it either way against the owner where such extension 
would give him an advantage beyond his lien account. 
But a variance in dates between the account and evi- 
dence, as to any item in the account is not necessarily 
fatal, where such variance affects no substantial rights. 
Aftirmed.—MESKER V. CUTLER. 

PRACTICE—Appeals.—In an action on a promissory 
note, where the only defense is payment, which de- 
fense was not established by the evidence according to 
the finding of the trial court, and appellant had failed 
to file an assignment of errors, statement or brief as 
required by law and the rules of the appellate court, 
that court in the exercise of its discretion dismissed 
the appeal. Appeal dismissed.—_STANBERRY AD’MX V. 
SHANNON. ; 

PRACTICE—Motion to Vacate Judgment.—A motion to 
vacate judgment, although not filed with in four days 
after trial and judgment, presented during term when 
the court had power to vacate judgment, and its re- 
fusal to do so, in the exercise of sound judicial discre- 
tion, is subject to review on appeal.—MCLAREN V. WIL- 
HELM. 

PRACTICE — Pleading — Petition. — When different 
counts are pleaded in the same petition they must not 
be inconsistent in any material matter offact. Where 
plaintiff in first count, in order to recover, must prove 
a completed contract of purchase and in second count 
alleged a refusal to receive goods as not being up to 
sample, on the theory that there was no sale, these 
counts are inconsistent in matter of fact, and plaintiff 
should have been required to elect upon which count 
he would stand. Reversed.—ENTERPRISE SOAP WORKS 
v. SAYERS. 

PRACTICE—Tax Bills.—In an action upon a covenant 
in a lease, by the lessor against the lessee and his as- 
signs, to recover money paid by the lessor for 
street improvements made during the continu- 
ance of the lease, it is {sufficient for the lessor to 
allege in general terms that the tax bills were legally 
assessed and issued, as such bills when formally cor- 
rect are prima facie evidence of their own validity. It 
is not necessary that the lessor set out the evidentiary 
facts that go to show the validity of the tax or assess 
ment.—LUCAS V. MCCANN. 

SALES—Rescission—Reasonable Time.—Where plaint- 
iff purchased from defendant a furnace, expressly war- 
ranted to warm plaintiffs house to a certain degree in 
zero weather, and said furnace remains in plaintiffs 
house from the autumn of 1889 to the spring af 1891, be- 
fore he exercises his right of rescission for breach of 
the above warranty, the right is, as a matter of law, 
not exercised Within areasonable time. Reversed.— 
TOWER V. PAULY. 

SHERIFF’S RETURN—Attachment.—Where the control- 
ling fact stated in a sheriff’s return is,that the property 
was released from levy by direction of plaintiff's at- 
torney’s it is that the statement of an official act done 
in the usual course of proceedings and does not fall 
within the rule excluding extraneous matter.—STATE 
v. RAYBURN. 

TENANTS IN COMMON.—A tenant in common as part 
owner of the land, has the right to sell gravel from it, 
and payment to him protects purchaser from any 
claim of cotenant against him for the same gravel. — 
WATSON V. UNION RED AND GRAY GRAVEL Co. 

TRIAL — Cross examination. — A witness called by 
either party to prove any fact,is his witness $for all 
purposes and may be.cross: examined by the adverse 
party on the whole case. Reversed.—WALTER V. HOEF 
NER. 

TITLE BY ADVERSE OCCUPANCY—Equity—Cloud upon 
Title.—1. The mere payment of taxes upon property by 
one,which has always been vacant,without his exercis- 
ing any other acts of ownership, is not sufficient to 
create title by adverse occupancy although continued 
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for more than the statutory period. 2. In an equitable 
act toremove acloud upon plaintiff's alleged title by 
adverse possession, where plaintiff's evidence showed 
the title tothe lot in controversy vested in plaintiff’s 
husband, that the husband died prior to the action, 
that he claimed to be the owner thereof. and nothing 
since has occurred affecting the record title and the al- 
leged adverse occupancy occurred subsequently to 
death of plaintiff's husband, and his title was in no 
way questioned, there is nothing for the decree of 
court to operate upon even had plaintiff established an 
adverse posssssion for the requisite time. — JULIUS 
CASHMAN V. THE HEIRS OF JEREMIAH CASHMAN. 
VEVpIcT—Evidence.—An appellate court cannot va- 
cate a verdict because opposed to the weight of evi- 
dence, unless it is so opposed to all the probabilities, 
as to clearly indicate bias. Where there is substantial 
evidence to support plaintiff's case in every element 
essential to his recovery, nor anything improbable in 
his testimony or that of his witnesses, and damages 
awarded by the jury are moderate and show no preju- 
dice on their part against defendant, the verdict can- 
not be vacated. Aftirmed.—REISERT v. WILLIAMS. 
WILLS—Construction of.—The proper construction of 
a clause in a will, where the essential inquiry is, what 
was the intention of the testator? is a question for the 
court, and not for the jury, even in cases where ex- 
trinsic evidence is necessary for its solution. Affirmed. 
—SCHWARZBURG V. HENRY SHAW’S ADM’R. 


KANSAS CITY COURT OF APPEALS. 


ATTACHMENT—Evidence.—In an action of attachment 
grounded on the 8th clause of § 521, R. S. 1889, it is not 
necessary for plaintiff to prove more than he is re- 
quired to swear to in his affidavit. The element of in- 
tention is not embraced in the ground of attachment 
provided by that clause, noris he required to prove 
that the disposition of defendant’s property was fraud 
ulentas against the plaintiff. It is sufficient if it be 
fraudulent as against any one of defendant’s creditors. 
—NOYES NORMAN & Co. V. CUNNINGHAM, 

ATTACHMENT—Mortgage—Presumption of Acceptance, 

Between the parties to a deed, beneficial to the grantee, 
it will be presumed to be delivered to the grantee 
when the grantor has parted with all dominion over it, 
intending that it shall operate as a conveyance to the 
grantee,and this though the grantee have no knowledge 
of the transaction; and the acceptance of the deed, as 
between the parties, relates back to the time of the act 
ofthe grantor. But this doctrine of relation should 
not cut intervening rights. The presumption of de- 
livery and acceptance of such a deed will not obtain 
where the right of a third party has intervened be- 
tween the time When grantor acted and the actual ac 
ceptance of the grantee.—THE!FISHER LEAF Co. Vv. W. 8S. 
WHIPPLE. 

CHATTEL MORTGAGE—Notice—Estoppel.—A mortgage, 
or deed of trust, of personal property is not valid 
against any other person than the parties thereto, un- 
less possession of the mortgaged, or trust prop- 
erty, be delivered to and retained by the mortgagee, 
or trustee, or cestui que trust, or unless the mortgage, 
or deed of trust, be recorded in the proper county. 
Notice of such unrecorded mortgage, to one who, in 
good faith, takes a second which is properly recorded, 
and who is placed in possession of the property, can- 
not be made to operate an estoppel upon the rights of 
such second mortgagee.—STATE OF MISSOURI V. W. 8. 
SITTLINGTON. ; 

CITY ORDINANCE, CONSTRUCTION OF.— A city ordi 
nance prohibited animals from running at large onthe 
streets ‘fon and after the first day of May,” and author. 
ized the marshal to seize all such animals ‘‘after the 
above date:” Held,the marshal had no authority to 
seize animals on May Ist. His authority did not begin 
until after that day.—C. 8S. FRAZIER V. JAMES DRAPER. 

CITY ORDINANCE AND CONTRACT — Street Paving.— 
The determination of the material with which a 
street shall be paved is a legislative function, be- 





longing to the city council, and cannot be delegated. 
The ordinance and contract,in such cases, must be 
substantially complied with. Thecontractor and city 
engineer have no right to take to themselves a power 
which resides only with the city council.—THE KING 
HILL BRICK & MF’G. Co. V. HAMILTON. 

Ciry—Power—Liability. —Cities of fourth class have 
authority, § 1589 R. 8. 1889, “to prevent or remove Jnui- 
sances,” but they have no power to declare what shall 
bea nuisance. A frame building is not a nuisance per 
se, and when erected while lawful so to do, cannot 
afterwards, by ordinance, be abated as being within 
fire limits afterwards established, and the city is liable 
for the acts of its officers in removing or destroying 
such building, by its orders, though it had no author- 
ity so to order.—W. M. ALLISON, ADMR. V. THE CITY OF 
RICHMOND. 

CORPORATION—Capital Stock—Payment of Subscrip- 
tion.—The directors of a banking corporation, of which 
defendant was a director, and which was organized to 
succeed an insolvent bank, of which the same par- 
ties were, also directors, took in payment of stock 
of new bank, subscribed for by and issued to defend- 
ant, an equal amount of stock held by defendant in 
the old bank, knowing it to be worthless. In suit by 
the assignee of new bank for the amount of defendant’s 
subscription to the stock: Held, the directors were 
not authorized to issue stock except for money paid, 
labor done, or property actually received. Section 8, 
Art. 2, Const. Mo.; § 2499 R. 8. 1889. In this case, nothing 
was received by the new bank in payment of the stock 
issued to defendant.—MCDANIEL V. W. G. HARVEY. 

COAL OIL INSPECTOR— Duties— Compensation.—It is 
the duty of the oil inspector, under § 5565 and foilow- 
ing, R. 8. 1889, when he makes the fire test of oil, in 
bulk, which is afterwards drawn off into barrels, 
either to see the oil so inspected,placed in the barrels in 
which itis to be sold, or else to test each barrel, be- 
fore he can gauge and brand them. His neglect ofthis 
duty is a misdemeanor, and he cannot recover the 
compensation allowed by statute for official services 
so rendered as to be violative of the provisions of the 
statute.—PRIEST V. THE CONSOLIDATED TANK LINE Co. 

CRIMINAL LAW— Fine—Indictment.—A party violat- 
ing the provisions of § 715 R. 8, 1889, by suffering a 
minor to play pool on his tables without consent of 
parent or guardian of such minor, may be proceeded 
against by indictment. Sections 3971 and 3976 R. S. 1889. 
STATE OF MISSOURI V. BARNEY MACKIN, 

DAMAGES—Market Price.—In an action for damages 
for failure to deliver a commodity: Held, the ordi- 
nary measure of damages is the difference between the 
contract price and the market price of the commodity 
atthe time and place of delivery. When there is no 
market price at the place of delivery, the market price 
at the nearest available market,less the expense of 
transportation, is the measure of its value at the place 
of delivery.—COBB V. WHITSETT. 

EVIDENCE—Pleading.—In a suit for purchase price of 
of aspecific lot of grain, examined by defendant at 
time of purchase, and afterwards delivered by plaint 
iff: Held, that evidence tending to show that the 
wheat de:ivered by plaintiff was damaged, and that 
the damaged wheat was delivered by plaintiff by mis 
take, is competent under a general denial. Its ten- 
dency would have been to defeat one of the requisites 
of plaintiff's case, viz.,the delivery of the specific lot 
of wheat purchased by defendant.— JEFF. MONTGOM- 
ERY v. WM. GUNN. 

FERREY—Franchise.—In a suit to enjoin interference 
with a franchise: Held,a ferry franchise is property 
just as real estate is property, and the law protects it 
just as it protects other property. Such a franchise is 
not void because the license to operate a ferry did not 
confine the franchise to a particular place on the shore 
but extended the privilege to any place on the shore 
between two points six miles apart, and the defendant 
cannot allege that, because of certain acts of omission 
or of commission, plaintiff had forfeited its franchise. 
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THE CAPITAL CITY FERRY CO. Vv. THE COLE & CALLAWAY 
TRANSPORTATION CoO. 

HUSBAND AND WIFE — Antenuptial Debt.— When a 
cause of action accrues against the wife while sole 
suit is properly brought thereon against both husband 
and wife against whom acommon law judgment in 
person could be rendered. Sections 6869 and 6870 R. S. 
1889, contemplate that an execution may issue on a 
judgment against husband and wife for a debt con 
tracted by the wife dum sola, and that her property and 
the marital interest of her husband therein shall be 
subject thereto, but thatthe property of the husband 
shall not be so subject.—T.W.ToOpD Vv. JULES V. E. 
WORKS. 

INSURANCE—Conditions in Policy.—In an action ona 
policy of insurance containing a stipulation that, 
“This entire policy shall be void if the interest of the 
insured be other than unconditional and sole owner- 
ship, free from all liens, whatever, or if the subject of 
insurance be a building on ground not owned by the 
insured.” The plaintiff having in her application for 
insurance represented heiself to be the sole owner in 
fee of the property insured, and the ground on which 
it stood; when, in fact, she had only a homestead in- 
terest for life: Held, the false representation avoids 
the entire policy and defeats the insurance on plaint- 
iff's personal property therein separately stated and 
valued.—B. A. SHOUP V. DWELLING HOUSE INs. Co. 

JUSTICE’S JUDGMENT— Revivor — Transcript—Execu- 
tion.—It is not necessary under § 6287, R. S. to issue and 
return anfexecution nulla bona in justice’s court, be 
fore an execution can be issued from the circuit court 
on atranscript of the justice’s judgment if the defend- 
ant is not a resident of the county at the timeof is- 
suing the execution. The fact that he resided there 
when the judgment was rendered is of no importance. 
Under § 6296, a justice’s judgment may be revived with- 
in 20 years. A transcript thereof may be filed in cir- 
cuit clerk’s oftice within three years after revivor, and 
execution may be issued from the clerk’s oftice,under § 
6287, at any time within ten years after filing tran- 
script.—CHARLES TRACY AS8s’G V. I. WHITSELL. 

MARRIED WOMAN—Witness— Marriage Contract.—In 
a suit by widow to annul a gift made by her husband in 
his life time: Held, a marriage contract whereby hus- 
band and wife each agree to make no claim to the 
property of the one who should die first, is void, 
so far as it seeks to deprive the wife of her dower in- 
terest, there being no provision for the wife for her life 
after her husband’s death. And in this controversy the 
wife is not disqualified, under § 8918, R. S. 1889, as a wit- 
ness, on the ground that the adverse party is dead. 
Though she is seeking property which belonged to the 
deceased, it now belongs to the distributees of his es- 
tate. The contending parties are alive. She is partially 
disqualified under § 8922, R. 8.—G. A. BRANDON v. W. H. 
DAWSON. 

MORTGAGE—Title to Growing Crops.—The title toa 
crop growing on mortgaged land, leased by a tenant of 
the mortgagor after the execution of the mortgage, the 
crops having been sown before any conditions of 
mortgage were broken, and standing on the land at 
time land is sold the mortgage, passes with the land.— 
FISCHER V. JOHNSON. 

NonsvuIt—When Taken.—Under § 2084, R. S. 1889, plaintiff 
has the right to submit to a nonsuit at any time before 
the final submission of the case to the jury, to the court 
sitting as ajury, or tothe court. He may, then, do so 
in the interim between the settling of instructions 
and final submission to the court or jury.—MAYER V. 
OLD. 

PHYSICIAN — Implied Promise.—It is a well settled 
rulethat, when a person requests a physician to per 
form services for a patient, the law does not raise an 
implied promise to pay the reasonable value of the 
services so rendered, unless the relation of the person 
making the request to the patient is such as to raise a 
legal obligation on his part to call a physician and pay 
for his services. The relation of master and servant 





does not raise such obligations.— JESSERICH v. WUL- 
RUFF. 

PLEADING—Several Causes of Action. —Certain .dif- 
ferent causes of action may be united in one petition, 


but they must be separately stated, § 2040, R. S. 1889.. 


Where such causes of action are improperly inter- 
mingled in one count, the defendant’s remedy is by mo- 
tion to elect.—HARRIS V. WABASH Ry. Co. 

PROMISSORY NOTE— Fraud — Innocent Purchaser, — 

Where a party intending to bind himself by some ob- 
ligation in writing, voluntarily signed his name to 
what he supposed to be the obligation he intended to 
sign, having full means of ascertaining the character 
of such instrument before signing it, but fails to in 
form himself, or relying upon representations of an- 
other as to the contents of such instrument, signed and 
delivered a negotiable note, he cannot be heard to im- 
peach its validity in the hands of a bona fide holder.— 
COWGILL V. PETIFISH. 
-RAILWAYS—Killing Stock.—In an action based on §4428, 
R. S. 1889, which permits a recovery for{stock killed bya 
railroad within the limits of a town or village, where 
the tracks are not, but may be lawfully fenced, though 
not required by statute to be fenced: Held, if the 
plaintiff's cow entered upon the defendant’s tracks 
and was killed by its trains within such space as it 
might have lawfully fenced, then, unless some other 
objection intervenes, plaintiff is entitled to recover the 
value of his cow, regardless of the question of negli- 
gence inthe manner of running the train.—VANDER- 
WERKER V. THE MO. Pac. Ry. Co. 


ROADS AND HIGHWAyYSsS— Adverse User.— The public 
may acquire the right to the use of a road, or ease- 
ment, onthe land of another, by the use and adverse 
occupancy of the road, assuch, by the public, ac- 
quiesced in by the owner, for a period of time equal to 
that prescribed by the statute of limitations for bring- 
ing actions of ejectment. The right to the use of a road 
having been thus acquired by the public, it cannot be 
lost by the public by reason of any act, or adverse user 
of the road, by the owner of the fee, or by a wrong 
doer, for any period of statutory limitation, for the 
reason that, “Nothing contained in any statute of 
limitations shall extend to any lands given, granted, 
sequestered or appropriated to any public, pious or 
charitable use, or to lands belonging to this State.” § 
6772, R. S. 1889.—STATE OF MO. v. C. O. WARNER. 

TITLE — Suit to Quiet — When. —In a suit to quiet 
title, plaintiff alleges that she is in possession of a 
tract of land and owns an estate of inheritance there- 
in. The answer admits plaintiff’s possession and her 
right to possession during her natural life, that she has 
a life estate in the land, but denies that she has an es- 
tate of inheritance therein, and alleges that defendants 
do not claim any present right to possession, but 
claim title to the remainder, after the expiration of 
plaintiff’s life estate: Held, defendants should not be 
required fo try title under the state of case disclosed 
by the answer.—NORTHCUTT V. EAGER. 

VERpDICT— Authority of the Court.—In an action for 
personal injury: Held, the courts have no authority 
to annula verdict solely on account of the insignifi- 
cance of sum allowed. They have such authority only 
where gross injustice clearly appears aliunde the ver- 
dict, and are, then, loath to exercise it. In actions of 
this nature no custom, market or law, fixes a value to 
the injury done, and it isthe exclusive and peculiar 
province of the jury to name the amount to which the 
plaintiff is entitled.—BROWN v. THE UNION STREET Ry. 
Co. 

VERDICT—Form of.—A verdict in the following form, 
to wit: “We, the jury, find for plaintiff the sum of 

2.67, with interest at six per cent. from February Ist, 
1889, total amount $90.85,” is sufficiently specific in the 
amount awarded to justify the judgment. A verdict is 
not required to bein any particular form. It is sufti- 
cient, if it convey to thecourt,in unmistakable terms, 
just what the jury meant to find.—PROVO MANF’G Co. 
v. O. F, SEVERANCE. 
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TO THE EDITORIALS, NOTES OF RECENT DECISIONS, LEAD- 
ING ARTICLES, ANNOTATED CASES, LEGAL NEWS, 
CORRESPONDENCE AND BOOK REVIEWS 
IN VOLUME 35. 


A separate subject-index for the *‘Digest of Current Opinions” will be found on page 504, follow- 


ing this Index- Digest. 


ABSTRACTS OF TITLE, 
liability of abstract books to taxation, 437. 
ACCESSION, 
title to property by, 368. 
ACCIDENT INSURANCE, 
liability for injury not externally visible, 148. 
what constitutes ‘total disability,” 148, 150, 
notice and proof of loss in case of, 148, 
ACCRETION, 
title to property by, 368. 
ADULTERATION, 
of food, the intent in, 151. 
AEROLITE, 
aun aerolite which falls from the sky and is im- 
bedded in the soil is the property of the owner of 
the land on which it falls, rather than of the finder, 
#65. 
AGISTMENT, 
lien of a chattel mortgage, paramount to that of an 
agister, 344, 348, 
ALABAMA, 
proceedings at the fifteenth annual meeting of the 
State Bar Association of, 357. 
ALIEN, 
legislation regarding offenses against, 337. 
ALIMONY, 
re-marriage of the wife, a ground for the reduction 
of, 480. 
\MERICAN BAR ASSOCIATION, 
fifteenth annual meeting of the, 41, 221. 
agitation of uniform legislation by, 299. 
address of John F. Dillon, detailing recent changes 
in statute law, 375. 
APPEALS AND APPELLATE PROCEDURE, 
should appellate courts review the facts, in actions 
at law, 86. 
lack of courtesy on the part of appellate judges to- 
ward trial judges, 161. 
un appellate court will not adjudicate a controversy 
between two corporations, which pending the ap- 
peal, have come under the control of the same 
persons, but will reverse the judgment and re- 
mand the cause for further proceedings, 162. 
evils of the assignment system of reviewing cases, 
as practiced by the Supreme Court of Illinois, 319, 
$25, 445. 
ASSAULT WITH A DEADLY WEAPON, 
effect of failure to prove that rifle was loaded, in 
prosecution for, 68, 70. 
ASSESSMENT, 
suit in equity to enjoin void assessment, 4. 
ASSIGNMENT FOR BENEFIT OF CREDITORS, 
how far preference made by a failing debtor, in con- 
templation of, or at the time of making an assign- 
ment, is valid, 121. 


ASSIGNMENT FOR 
tinued. 
money deposited with a private banker to secure 
him from liability on a bond, and mingled by him 
with the other funds of the bank, with the knowl- 
edge of the depositor, passes to the banker’s as- 
signee under a general assignment, 202. 
ATTORNEY AND CLIENT, 
contract for professional services rendered in af- 
fecting action by public bodies, is void, 81. 
what constitutes champerty, 282. 
an attorney who brings suit for damages for per- 
sonal injury sustained by his client, can acquire 
no lien for his fees and expenses on the claim 
before judgment and the client has the right to 
compromise and release the claim at any time be- 
fore judgment without the consent of his attor- 
ney, 436. 
ATTORNEY’S LIEN. 
BAILMENT, 
liability of store keeper for the care of customer’s 
property, 320. 
the essence of a contract of bailment is diligence 
and when the bailee shows the exercise of that 
degree of diligence required by law of his class he 
is discharged although the thing bailed be stolen 
or lost, 417. 
BANKRUPTCY, 
legislation in congress on the subject of, 101. 
BANKS AND BANKING. See also NATIONAL BANKS. 
a certificate showing that a certain person had de- 
posited therein so many dollars “in checks,” pay- 
able to the order of himself, does not show a, 
promise to pay the amount specified in money, 
and is not negotiable, 126. 
nature and negotiability of certificate of deposit 
128. 
certificate of deposit payable in currency, 129. 
certificate payable in current funds, 130. 
certificate payable in United States bonds, 131. 
where a bank, upon which a check is drawn, fails 
before payment thereof, though it is drawn in due 
season, and the drawer of the check had the same 
certified before delivering it to the payee, he is 
not discharged from liability on the check, 16 
165. 
provision of a bank charter providing for an annual 
tax upon each share of stock subscribed in lieu of 
other taxes must be construed not only as ex- 
empting the bank from further taxation of its 
capital stock, but as exempting the individual 
stockholders from any taxation on their shares, 
169, 172. 
money deposited with a private banker to secure 
him from liability on a bond, and mingled by him 
with the other funds of the bank, with the knowl- 
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BANKS AND BANKING—Continued. 
edge of the depositor, passes to the banker’s as- 
signee under a general assignment, 202. 

money deposited with a private banker to secure 
him from liability on a bond, though evidenced 
by a certificate of deposit, is a general and not a 
special deposit, 202. 

a person who has been elected cashier of a bank 
and who has given, bond for the faithful perform- 
ance of his duties as such, and afterwards under- 
takes to keep the books, does not effect such ja 
change in his duties as to discharge the surety in 
case of embezzlement, 360. 

a bank cannot refuse to cash a check, though it 
knows that it was drawn in payment of a bet 
made in violation of law, on the result of an 
election, 396. 

abolition of days of grace, 415. 

liability of bank for special deposit received 
through its cashier for gratuitous safe- keeping 
and return, where the same is fraudulently stolen 
or appropriated, 417. 

validity of the gift of a deposit of bonds and coup- 
ons without manual delivery, 476. 


BIGAMY, : 

in a trial for, the first marriage may be established 
by proof of a marriage in fact, celebrated in an- 
other State of the Union, followed by cohabita- 
tion in that State and the birth of children, 141. 

on the part of the husband, isnot a ‘personal’ 
wrong or injury to the wife under statute forbid- 
ding her testimony except in cases growing out of 
such wrong, 423. 


BOND, 

power of municipality to borrow money, does not 
include power to issue bonds, 101. 

a person who has been elected cashier of a bank and 
who has given bond for the faithful performance 
of his duties as such, and afterwards undertakes 
to keep the books, does not effect such a change 
in his duties as to discharge the surety in case of 
embezzlement, 360. 

public corporation bonds, recitals thereon 
their legal effect, 438, 460. / 

BOOKS RECEIVED, 12, 32, 52, 93, 131, 153, 233, 329, 349, 369, 
406, 446, 467. 
BUILDING AND LOAN ASSOCIATION, 

the law as to usury does not in general apply to, 
224. 

CAPITAL PUNISHMENT, 

the abolition of, 348. 


CARRIERS OF GOODS, 

at common law, an action will lie against, for an 
unreasonable and excessive freight charge, but 
not for a mere discrimination in favor of another 
shipper, 8. 

unlawful discrimination by, 8, 11. 

may stipulate in contract of shipment to a point 
beyond its line, that it shall be released from 
liability after the goods have left its road, 64. 

power of terminal association to make rules for the 
government of shippers, 141. 

not liable for goods placed in its warehouse after 
transportation, although the assignee may have 
had no opportunity to remove them, 464. 

the general liability of common carriers for goods 
received by them for carriage before and after 
transit, 466. 


CARRIERS OF PASSENGERS, 
validity of regulation requiring passengers to pay 
fare, where ticket has been forfeited, 22. 
liability of the carrier for the tort of its ticket 
agent, 24. 
CENTRAL LAW JOURNAL, 
prospectus of, at the commencement of its nine- 
teenth year, 1. 
a compliment to the, 279. 


and 





CERTIFICATE OF DEPOSIT, 
nature and negotiability of, 126, 128. 
negotiability of certificate payable in currency, 12 
of certificate payable in current funds, 130. 
certificate payable in United States bonds, 131. 
CHAMPERTY AND MAINTENANCE, 

what constitutes champerty, 282. 
CHARITABLE CORPORATION, 

liability of, for torts of their employees, 125. 
CHATTEL MORTGAGE, 

lien of a, properly filed, is paramount to that of an 
agister for subsequently pasturing the mortgaged 
stock, 344, 348. 

CHECK, 

how far certification of, releases drawer from lia- 
bility upon failure of bank to pay same, 165. 

a bank cannot refuse to cash a check, though it 
knows that it was drawn in payment of a bet 
made in violation of law, on the result of an 
election, 396. 

CIVIL DEATH, 

descent and distribution of property in the case of, 
225. 

CIVIL RIGHTS, 

the provisions of the fourteenth amendment apply 
exclusively to enactments by the State and cannot 
be extended tothe rules of a theater reserving 
certain seats for white persons exclusively, 269. 

validity of enactments infringing, 271. 

COLORADO, 
water rights in, 181, 253. 
COLORED PERSONS, 

the provisions of the fourteenth amendment do not 
apply to the rules of a theater, reserving certain 
seats for white persons exclusively, 269. 

COMPOUNDING FELONY, 

the owner of property stolen or wrongfully taken, 
may reclaim the same or receive compensation 
forthe injury sustained and this compensation 
may be by promissory note signed by sureties and 
unless there is an agreement to forbear prosecu- 
tion, the defense of compounding a felony will not 
be available against the note, 246. 

COMPROMISE, 

of suit by client without notice to attorney, validity 
of, 436. 

CONFESSION. See CRIMINAL EVIDENCE. 
CONFLICT OF LAWS, 

contract for sale of personal property, made in one 
State, how far enforceable in another, 102. 

concerning action for death, 185. 

interstate extradition or rendition, 301. 

interpretation of ambiguous judgment rendered by 
the courts of a sister State, 341. 

CONFUSION OF GOODS, 

right to pursue goods mingled indistinguishably in 
hands of third party, 402. 

general statement of the doctrine as to, 405. 

CONGRESS, 
legislation in, on the subject of bankruptcy, 101. 
CONSIDERATION, 

immoral consideration for contract of marriage, 3. 

sufficient to support contract to make testamentary 
disposition of property, 123. 

CONSTABLE, 

liability of the bondsmen of a, for an unlawful levy, 

477. 
CONSTITUTIONAL LAW, 

“cruel and unusual punishment” forthe sale of in- 
toxicating liquors, 1. 

statute making counties liable for injuries, for de- 
fect in a highway, does not create a vested right 
in the person injured, and the repeal of such 
statute does not infringe the provision of a con- 
stitution, that “every man shall have a remedy 
by due course of law, for injury done him in per- 
son, property or reputation,” 29. 
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CONSTITUTIONAL LAW—Continued. 

what constitutes a. “vested right,” within the terms 
of the constitution, 31. 

validity of statute providing for the appointment 
of trustee in deed or mortgage, discriminating 
against citizens of other States, 61. 

constitutional power to establish municipal coal 
yards, 91. 

taxation by a State of merchandise brokers engaged 
in interstate commerce, 81. 

interpretation of act preventing the illegal sale of 
oleomargarine, 84. 

what is and what is not, interstate commerce, with- 
inthe purview of the constitution, prohibiting 
State taxation, 121. 

constitutional punishment for violators of the 
liquor law, 141, 152 

power of State railroad commissoners to fix, with- 
out judicial inquiry, railroad rates, 201, 357, 368. 

regulation of warehouses and elevators by State 
legislature, 201. 

municipal power, extent and rate of taxation, 225, 
227. 

validity of special legislation applicable to em- 
ployer and employee, 242. 

validity of State fee for filing articles of incorpo 
ration, where the incorporation is in effect a con- 
solidation of domestic or of foreign corporations, 
262. 

disregard of fundamental guaranties of the con- 
stitution, 375. 

construction of the Michigan Act requiring the 
choice of presidential electors by districts, 435. 

constitutionality of railroad legislation, imposing 
a penalty for killing of stock without right of in- 
quiry, 475. 

INTRACT, 

validity of sale of intoxicating liquors to be ille- 
yvally sold in another State, 2. 7 

immoral consideration for contract of marriage, 3. 

of employment, for “satisfactory service,” 21. 

not to purchase goods from a certain place, void 
because of being in restraint of trade, 46. 

affecting action of public bedies, contrary to pub- 
lic policy and void, 81. 

the buying and selling of options is a gambling 
contract, and therefore void, 89. 

recovery of money lost in a sale of options, 89, 
92. 

a promise to make a particular testamentary dis- 
position of property for the benefit of another, 
is unenforceable unless founded upon a sufficient 
consideration, 123. 

what constitutes sufficient excuse for the non-per- 
formance of a contract to raise, sell and deliver a 
specified yuantity of beans, 164. 

construction of the contract of guaranty, 281. 

effect of part performance upon the right to re- 
cover under, 396. 

of a provisional municipal government, validity of, 
480. 

CORPORATION, 
implied powers of public corporations to issue 
negotiable securities, 103. 
liability of charitable corporation, for,torts of their 
employees, 125. 
appellate court will not adjudicate a controversy 
between two corporations, which pending the 
appeal, have come under the control of the same 
persons, 162. 
power of foreign corporationyto hold real estate, 
166. 
charter powers, 166. 
foreign regulations of the companies’ right to 
hold land, 166. 
powers repugnant to local policy, 166. 
Illinois rule against perpetuities, 167. 
exceptions to the rule of local equality, 167. 
ultra vires title, when voidable only, 167. 
local statutory restrictions—evasion, 168. 





CORPORATION—Continued. 
presumption of the validity of the title, 168. 
implied power to take title as.security or in 
satisfaction of debts, 168. 
failure of foreign company to comply with stat- 
utory conditions, 168. 
power to take by devise, 169. 
restriction in the statute of wills of the corpo 
rate domicile, 169. 
foreign corporation as trustee, 169. 
exemption of bank by its charter from taxation, 
how far exempts individual stockholders from 
taxation of their shares, 169, 172. 
incorporation of “single individuals,” in Iowa, 241, 
291. 
validity of State fee for filing articles of incorpora- 
tion, where the incorporation is in effect a con 
solidation of domestic or of foreign corporations, 
262. 
jurisdiction of, over non-resident corporations, 279. 
residence of, under the removal act, 279, 285. 
statute exempting manufacturing corporations 
from taxation, does not render a corporation 
chartered to do manufacturing only, but which is 
engaged in other business as well as manufactur 
ing, wholly exempt, 280. 
transfer of corporate stock, and stockholder's 
liability thereon, 289. 
public corporation bonds — recitals ‘thereon and 
their legal effect, 438, 460. 
CORRESPONDENCE, 382, 71, 72, 98, 118, 152, 173, 192, 232, 
253, 291, 348, 368. 
COUNTIES, 
vested right in statute making counties liable for 
injuries, by reason of defect in highway, 29. 
COURTS, 
of the value of dessenting opinions, 41. 
in Texas, 72. 
COVENANTS, 
restricting use of land, how far enforceable by sub- 
sequent purchasers, 184, 359. 
CREDITOR’S BILL, 
the United States Circuit Court has no jurisdiction 
of a bill in equity to subject the property of an in 
solvent corporation to the payment of asimpte 
contract debt in advance of recovery of a judg- 
ment at law, when such debt is unsecured by lien 
or mortgage, though a State statute authorizes 
the bringing of such suit by any three creditors 
of the insoivent corporation, 207. 
CRIME, 
and its divisions, 47. 
CRIMINAL EVIDENCE, 
evidence of an admission of the theft of a regis- 
tered letter, made by a person since deceased, 
is not admissible upon the trial of a postmaster 
forthe embezzlement of such letter, 162. 


CRIMINAL LAW AND PROCEDURE, 
federal jurisdiction of crimes against foreigners, 
21. 
crime and its divisions, 47. 
definition, 47. 
treason, 48. 
felony, 48. 
misdemeanor, 48. 
high crimes and misdemeanors, 4. 
misprision, 48. 
infamous crimes, 48. 
merger, 48. 
attempts, 49. 
the felonious intent in larceny, 66. 
effect of failure to prove that rifle was loaded in 
prosecution for assault with a deadly weapon, 68. 
proof of first marriage in prosecution for bigamy, 
141. 
trial of extradited prisoner for offense not in re- 
quisition, 161. 
the intent in the offense of adulteration of food, 
181. 








498 


CENTRAL LAW JOURNAL. 





No. 26 








ag ee LAW AND PROCEDURE—Continued. 
nterpretation of the Missouri act making it a mis- 
demeanor to obtain board or lodging in an hotel 
or lodging house, by trick or deception or false 
or fraudulent representations, 246. 
interstate extradition or rendition, 301. 
code of criminal procedure in the federal courts, 
415. 
CRIMINAL TRIAL, 
validity of exclusion of the public from the court 
room in, 21. 
how far testimony of juror may be received to show 
that newspaper articles read by the jury had not 
influenced their verdict, 45. 
DAMAGES, 
for pain and suffering and injury to the feelings, 
recoverable against telegraph companies for fail- 
ure to deliver message, 457. 
DAYS OF GRACE, 
abolition of, 415. 
DEADLY WEAPON, 
how far an unloaded rifle is a, 68, 70. 
DEATH BY WRONGFUL ACT, 
civil action for causing death under the Kansas 
statute, 113. 
conflict of laws concerning actions for death, 185. 
liability of lunatic for causing death by wrongful 
act, 248. 
DEED, 
filing for record, as full notice, 25. 
where the statute does not Say that filing is no- 
tice, 25. 
where the statute declares the filing to be notice, 
26. 
contrary view and conflict of decisions, 26. 
other decisions and statutes, 27. 
the equity of the matter, 28. 
validity of statute discriminating against citizen 
of another State, as trustee in deed or mortgage, 
61. 
how far a covenant restricting the use of land, can 
be enforced by subsequent purchasers, 184, 359. 
DESCENT AND DISTRIBUTION, 
under the law of Texas, the estate of one sentenced 
to imprisonment for life, does not descend or vest 
as in case of death, 225. 
DIGEST OF CURRENT OPINIONS, 13, 33, 52, 72, 93, 113, 
131, 153, 174, 193, 212, 233, 253, 272, 291, 311, 329, 351, 369, 
386, 407, 427, 446, 467, 485. 
DISSENTING OPINIONS, 
of the value of, 41. 
DIVORCE, 
a boarding-house as a legal home for a wife, 475. 
re-marriage of the wife, a ground for reduction of 
alimony, 480. 
DURESS, ‘ 
the owner of property stolen or wrongfully taken, 
may reclaim the same or receive compensation 
for the injury sustained and this compensation 
may be by promissory note signed by sureties 
and unless there is an agreement to forbear pros- 
ecution, the defense of compounding a felony will 
not be available against the note, 246. 
where a debtor in failing circumstances pays a note 
not due to a bank out of funds deposited there- 
in, under threat of attachment proceedings if the 
note is not paid, such promise is voluntary and 
not made under duress, 300. 
ELECTIONS AND VOTERS, 
construction of the Missouri election law, 305. 
effect of error of county clerk in printing names of 
additional candidates on the official ballot, 305. 
effect where the votes in certain election districts 
were received at two polling places instead of 
one, 305. 
effect of the provision of statute that a certain ir- 
regularity in election procedure is fatal to the 
validity of returns, 305. 








ELECTIONS AND VOTERS—Continued. 

such construction of an election law as would per- 
mit the disfranchisement of large bodies of voters 
because of a technical error, should be avoided if 
possible, 306. 

under the Missouri ballot law, electors may vote 
for candidates whose names do not appear on the 
official printed ballots, 306. 

act for the prevention of corrupt practices at elec- 
tions, 395. 

construction of the Michigan act requiring the 
choice of presidential electors by districts, 435. 

ELECTRICITY, 

application of the doctrine of contributory negli 
gence to the subject of electric wires, 144. 

liability of electric company for injuries occa- 
sioned by one running against electric wires not 
properly insulated, 144. 

liability of electric street railway for injuries to 
travelers at crossings, 145. 

whether, is the subject of larceny, 241. 

power of cities to authorize the use of electricity as 
motive power, 241. 

mechanic’s lien upon electric light plant, 261. 

liability of telephone company for injuries to 
traveler by reason of a suspended electric wire 
with which he comes into contact, 416. 


ELEVATOR, 
regulation of grain elevators by State legislature, 
201. 


EQUITY. See also CREDITOR'S!BILL. 
suit in, to enjoin void judgment, assessment, or tax, 
4, 
the right of corporate creditors to proceed in equity 
to protect and subject the assets of an insolvent 
corporation without reducing their claims to 
judgment, 210. 


EVIDENCE. See also EXPERT TESTIMONY. 
admissibility of telephone communications, 145. 
statement made by one of several defendants to his 
co-defendants, advocating the settlement of 
plaintiff's claim, is not within the rule excluding 
offers made for the purpose of compromise, 281. 

notable change in the law of, in Georgia, 375. 

evidence of the pecuniary condition of plaintiff, 
admissible in an action for personal injuries, 
where the circumstances of the case justify the 
imposition of exemplary damages, 377. 

the Kansas Supreme Court on the admissibility of, 
399. 


EXECUTION, 
blackberries while growing on the bushes, not sub- 
ject to levy as personal property, 41. 
applicability of exemption laws to the law of life 
insurance, 378. 


EXEMPLARY DAMAGES, 
evidence of pecuniary condition of plaintiff admis 
sible in an action for personal injuries, where the 
circumstances of the case justify the imposition 
of exemplary damages, 377. 


EXEMPTION. See EXECUTION. 
EXPERT TESTIMONY, 
opinion evidence as tothe value of shade trees, 


EXTRADITION, 
trial of extradited prisoner for offense not men- 
tioned in requisition, 161. 
interstate extradition or rendition, 301. 
rule of the federal government, 301. 
shall be tried only for the crime specified, 302. 
the doctrine of the States, 302. 
may be tried for another offense, 302. 
cannot be tried for another offense, 303. 
kidnapping, 305. 
FALSE PRETENSES, 
the offense of obtaining board at lodging house or 
hotel by means of, 246. 
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FEDERAL COURTS, 
jurisdiction in federal courts of bill in equity to 
subject the property of an insolvent corporation 
tothe payment of asimple contract debt in ad- 
vance of recovery of a judgment at law, 207. 

jurisdiction of, over non-resident corporations, 279. 

the cases in which the federal courts do or do not 
follow State decisions in matters of substantive 
law, 322. 

code of criminal procedure in the, 412. 

FEDERAL OFFENSE, 

jurisdiction of crimes against foreigners, 21. 

evidence of an admission of the theft ofa registered 
letter, made by a person since deceased, is not ad- 
missible upon the trial of a postmaster for the 
embezzlement of such letter, 162. 

FELLOW SERVANT. See MASTER AND SERVANT. 
FINDER, 

the rights of a tinder of an aerolite, 365, 

title to property by finding, 368. 
FLORIDA, 

law of, as to wills made in other States, 348. 
FOREIGN CORPORATION, 

power of, to hold real estate, 166. 
FRAUDS, STATUTE OF, 

validity of parol contract for the conveyance of 
land, between husband and wife, after separation, 
83. 

FRAUDULENT REPRESENTATIONS, 

of agent, liability of principal for, 338, 
GAMBLING. See GAMING. 
GAMING, 

contract to buy or sell options isa gambling con- 

tract, and therefore void, 89. 
GARNISHMENT, 
statutes of States as to, 282. 
GEORGIA, 
notable change in the law of evidence in, 375. 
GIFTS, 
of personal property, 361. 
definition, 361. 
distinction between a sale and a Sift, 361. 
distinction between a gift and an advancement, 
362. 
who may makea gift, 363. 
who may take a gift, 363. 
what may be given, 364. 
legality of gifts, 365. 
validity of the gift of a bank collection, 476. 
GOOD-WILL, 

what passes as, upon the transfer of an hotel by its 

name, 
GUARANTY, 

“a person who guarantees that another will pay 
promptly for goods to be purchased, is not liable 
where the purchaser becomes insolvent after the 
guaranty is executed, and the seller gives the 
guarantor no notice of the purchaser’s failure to 
pay, 44. 

construction of the contract of, 281. 

HIGHWAY, 

liability of county for defect in, 29. 

liability for unauthorized use of, causing injury to 
a voluntary spectator, 231. 

HOMICIDE, 

statistics upon the crime of, 455. 

HUMORS OF THE LAW, 12,22, 52, 93, 113, 131, 153, 178, 193, 
233, 253, 272, 291, 349, 407. 
HUSBAND AND WIFE, 

validity of parol contract for the conveyance of 
land, between husband and wife after separation, 
83. 

implied authority of a husband to contract as his 
wife’s agent,so as to subject her property toa 
mechanie’s lien, 250, 252. 

wife’s separaté property under the Missouri stat- 

ute may beseized on execution under a judgment 














HUSBAND AND WIFE—Coutinued, 

against the husband alone, where the judgment 
debt was for necessaries for the family, 264. 

validity of business partnership between, 327, 328. 

bigamy on the part of a husband is not such a 
“personal” wrong or injury tothe wife as to al- 
low her to testify against the husband in a crim- 
inal prosecution under statute forbidding her 
testimony, except in cases growing out of such 
wrong or injury, 423. 

a boarding-house as a legal home for a wife, 475. 

liability of a husband, living upon premises owned 
by his wife, for injuries occasioned by the aet of a 
dog kept and harbored by husband, 483, 485. 

the husband, though responsible for the personal 
torts of the wife, is not responsible for trespasses 
committed by her in the management of her sepa- 
rate estate, 483, 485. 

ICE, 

measure of damages forthe destruction of an un 

harvested crop of, 456. 


IDAHO, 
lack of courtesy exhibited by the supreme court of, 
toward trial judges, 161. 


ILLINOIS, 

opinions of the supreme court of, 319, 425, 445. 

evils of the assignment system as practiced by the 
supreme court of, 319, 425, 445. 

INFANT, 
note or acceptance of, for necessaries, 203. 
INJUNCTION, 

of void judgment, assessment, or tax, 4. 

restraint of libelous publications as to the infringe 
ment of a patent, 280. 

to restrain one from swearing on his own premises, 
280. 

of labor unions from interference with employees, 
415. 

INNKEEPER, 

fmterpretation of the Missouri act making it a mis- 
demeanor to obtain board or lodging in an hotelor 
lodging house, by trick or deception or false or 
fraudulent representations, 246. 

INSANITY, 

liability of a lunatic in damages for causing the 
death of another by an act which would be felo- 
nious except for his insanity, 248. 

INSTRUCTION, ‘ 

to juries allowing or advising compromise ver 

dicts, is erroneous, 223. 
INSURANCE, 

a local custom that insurance agents, after the 
termination of their agency,may cancel any of 
the policies issued through them, is unreasonable 
and void, 103. 

INTENT, 

the felonious intent in larceny, 66. 

not necessary to prove the, in trial for the of 
fense of adulteration of food, 181. 

INTERSTATE COMMERCE, 

what constitutes interstate commerce, within the 
purview of the constitution, prohibiting State 
taxation, 121. 

INTERSTATE COMMERCE LAW, 
joint tariff of connecting roads under the, 357. 
INTOXICATING LIQUORS, 

“cruel and unusual punishment” for the selling of, 
1,141, 152. 

validity of sale of, to be illegally sold in another 
State, 2. 

IOWA, 

motion to direct verdict in, 71, 173. 

incorporation of “single individuals” in, 241, 291. 
IRRIGATION, 

proprietary water rights as applied to irrigation 
companies, 163. 
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JUDGES, 
lengthy judicial careers, 32. 
lack of courtesy by the Supreme Court of Idaho 
toward trial judges, 161. 
JUDGMENT, 
what is a void judgment, 4. 
suit in equity to enjoin void judgment, 4. 
injunction where judgment is valid on its face, but 
its invalidity is shown by matters de hors the rec- 
ord, 6. 
the revivor of a judgment is merely a continua- 
tion of the original suit, so as to restore the judg- 
ment, 144. 
interpretation of ambiguous judgment rendered 
by the courts of a sister State, 341. 
JURY. See also TRIAL. 
instructions to, allowing or advising compromise 
verdicts, is erroneous, 223. 


KANSAS, 
civil action for causing death under the statute of, 
113. 
the supreme court of, on the admissibility of evi- 
dence, 399. 


LANDLORD AND TENANT, 

the owner of a building leased to a tenant, where 
the tenant had covenanted in the lease to keep 
the premises in good repair, cannot be held liable 
for an injury caused by the neglect of the tenant 
in making repairs, 143. 

owner of tenement house not liable for injuries to 
plaintiff, caused by defective condition of 
steps, where the injuries were received while 
plaintiff was in the house, neither on express in- 
vitation nor by implication as being a relative or 
friend of the occupant, 244. 

a grantee of premises subject to a lease, is liable 
for a nuisance created and continued by the ten- 
ant if such grantee had no power to abate the 
nuisance, 376. 

LARCENY, 

the felonious intent in, 66. 
no larceny in absence of such intent, 66. 
intent must be to deprive owner of his property, 
67. 

intent to convert to taker’s use, unnecessary, 67. 
intent to temporarily deprive owner, 67. 
intent to hold for reward, 67. 
intent must exist at the time of taking, 67. 
scope and extent of this rule, 68. 
its limits and exceptions, 68. 

LAW BOOKS, 

Book Reviews, Reports, 

Ballard’s Annual Report on the Law of Real Prop- 
erty, ll. 

American State Reports, Vol. 23, 32: vol. 24, 329, vol. 
25, 369. 

Lawyers’ Reports, Annotated, books 13 and 14, 233; 
book 15, 446. 

American Railroad and Corporation Cases, 291. 

Hand Book of Decisions of the United States Su- 
preme Court, 406. 

Book Reviews, Text Books, 

American and English Encyclopedia of Law, vol. 
17,11; vol. 18, 233; vol. 19, 440. 

Ray on Contractual Limitations, 12. 

The Law of Bank Checks, 51. 

Proffatt on Notaries, 52. 

Black on Intoxicating Liquors, 193. 

Lewis on Federal Power, 193. 

Hints on Advocacy, 211. 

Travis on Sales and Collateral Subjects, 232. 

Harris on the Law of Damages by Corporations, 238. 

Mining Rights in Colorado, 291. 

Pomeroy’s Equity Jurisprudence, 311. 

Beach on Contributory Negligence, 311. 

Schouler on Wills, 329. 

Direct Legislation by the People, 829. 

An Introduction fo the Study of the Constitution 
349. 





LAW BOOKs—Continued. 

Foster’s Federal Practice, 349. 

Jones on the Negligence of Municipal Corporations, 
349. 

Elliott on Appellate Procedure, 369. 

Weeks on Attorneys and Counselors at Law, 369. 

Keasbey on Electric Wires, 406. 

Merrill on Mandamus, 406. 

The Puritan in Holland, England and America, 446. 

The Old English Manor, 446. 

Reno on Non-residents and Foreign Corporations, 
446. 


LEGISLATION, 
uniform legislation in the United States, 299. 
regarding offenses against aliens, 337. 
recent changes in statute law, 375. 
legislative power in the fixing of rates to be charged 
by railroads, warehouses and elevators, 201. 
LIBEL, 
restraint of libelous publications as to the infringe- 
ment of a patent, 280. 
LIFE INSURANCE, 
applicability of exemption laws to the law of, 378. 
LIMITATION OF ACTIONS, 
revivor of a foreign judgment as a removal of the 
bar of the statute of limitations, 144. 
a residence in Washington as United States sen 
ator,is not of such a character as to interrupt 
the running of the statute within a State, 245. 
are statutes of limitations statutes of extinguish- 
ment, 248. 
LUNATIC. 
MARRIAGE, 
immoral consideration, whether supports an ac- 
tion for breach of contract of, 3. 
proof of, in prosecution for bigamy, 141. 
validity of a common-law marriage, 339. 
construction of will con.aining a condition in re- 
straint of marriage, 383, 385. 
distinction between conditions in restraint of mar 
riage and limitations in wills, 385, 
conditions restraining persons widowed from mar- 
aying again, sustained as valid, 385. 
validity of conditions in restraint of marriage, gen - 
erally, 386. 
MASTER AND SERVANT, 
interpretation of contract of employment, for “sat 
isfactory service,” 21. 
liability of master for torts of the servant, within 
the scope of his employment, 24. 
quarryman and train hand, operating railroad, how 
far fellow-servants, 41. 
how far a railroad company is charged with notice 
of the incompetency of its employees in an action 
by a co-employee against the company for dam- 
ages for injuries, 146. 
Missouri law as to fellow-servants, 181, 191. 
railroad section hands engaged in ballasting the 
railroad track with stone, which is hauled tothem 
on a construction train and unloaded by the train 
men, are fellow-servants with the train men, 187. 
the Supreme Court of Minnesota upon the subject 
of “volunteer” service, 221. 
validity of Texas act providing a penalty for em 
ployer delaying payment of wages of employee, 
242. 
liability of railroad company for injury to locomo- 
tive engineer, occasioned by contributory negli- 
gence, 399. 
injunction of labor unions from interference with 
employees, 415. 
MEASURE OF DAMAGES, 
for the destruction of an unharvested crop of ice, 
456. 
right of recovery of consequential damages, for in 
jury to business, through loss of trade, 479. 
MECHANIC’S LIEN, 
implied authority of a husband to contraet as his 


See INSANITY. 
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MECHANIC’S LIEN—Continued. 
wife’s agent so as to subject her property toa 
mechanic’s lien, 250, 252. 

upon electric light plant, 261. 

MERCANTILE AGENCY, 
liability of, for the fraudulent representations of its 

agent, 338. 

MICHIGAN, 

construction of ““Miner’’ presidential elector law of, 
435. 

MINNESOTA, 
the supreme court of, as to “volunteer” service, 221. 

MISSOURI, 
law of, as to fellow-servants, 181, 191. 
construction of the Australian ballot system of, 306, 

310. 

MORTGAGE, 

validity of statute discriminating against citizens 
of other States, as trustee in deed or mortgage, 61. 

MUNICIPAL BOND. See MUNICIPAL CORPORATION. 

MUNICIPAL CORPORATION, 
liability of, for injuries occasioned by negligence 

of fire department, 49, 19%. 

the doctrine of respondeat superior, as applied to, 50. 

power of, to establish municipal coal yards, 61. 

power of municipality to borrow money, does not 
include power to issue bonds, 101. 

municipal rate, power and extent of taxation, 225, 
227. 

power to authorize the use of electricity as motive 
power, 241. 

special acts conferring corporate powers on mu- 
nicipal corporations, 266. 

classification of population, 266. 

classification otherwise than by population, 267. 
as to the nature of the grantee, 267. 

as to the powers conferred, 268. 

as to changing agencies, 269. 

power of cities in Missouri to levy taxes, 342. 

liability of, for injuries occasioned by negligence 
of the fire department, 376. 

public corporation bonds — recitals thereon and 
their legal effect, 438, 460. 

a city which succeeds to the rights, franchises and 
property of a village, is bound by all its contracts 
and obligations, 480. 

a provisional municipal organization having no 
legal existence, cannot bind itself by contracts, 
480. 

MURFREE, WILLIAM L., SR., 
death of, 181. 

NATIONAL BANKS. See also BANKS AND BANKING. 
application of State usury laws to, 241. 
construction of the provisions of some of the bank 

charters of Tennessee prescribing the amount of 
tax, 337. 

indorser of a note which is discounted by a national 
bank and which matures after the bank becomes 
insolvent and a receiver is appointed, isentitled 
to set-off against the note the amount of his de- 
posits in the bank at the time of failure, 358. 

transfer of stock in, 442. 

under the federal statutes, the rights of a trans- 
feree of national bank stock under an unrecorded 
transfer, are superior to the rights of a subsequent 
attaching creditor of the transferee without 
notice, 442. 

not competent for State legislation. to limit or 
interfere with the transferable quality of national 
bank stock, 442. 

NECROLOGY, 
death of William L. Murfree, Sr., 181. 

NEGLIGENCE, 

a steam threshing machine is not a “dangerous 
instrumentality,” and the duty of a manufacturer 
and vendor to make it of good material and 
workmanship, does not extend beyond the person 
with whom he contracts. In the absence of 
knowledge of defect, he is not liable for an injury 





NEGLIGENCE—Continued. 


caused by an explosion, to one of the men at- 
tending the machine, with whom he had no 
privity of contract, 108, 192. 

liability for, occasioned by defective instrumentali- 
ty, sold to one not in privity of contract with the 
manufacturer, 112, 192. 

liability of charitable corporations for, 125. 

liability for, in the defective insulation of electric 
wires, 144. 

liability of electric street railway for injuries to 
travelers at crossings, 145. 

liability of municipal corporation:for the negligent 
acts of firemen, 193, 376. 

although a display of fireworks on the highway be 
unauthorized, persons present thereat as volun- 
tary spectators cannot recover for injuries from 
the fireworks not caused by negligence, 231. 

liability of the owner of property, for injuries 
occasioned by its defective condition, to one not 
legally upon it, 244. 

NEGOTIABLE INSTRUMENT. 
OF DEPOSIT. 

suits cannot be maintained against the indorser of 
a note, before its maturity, for overdue interest, 
unless proper demand therefor has gfirst been 
made upon the maker, 62. 

implied powers of public corporations to issue 
negotiable securities, 103. 

how far certificate of deposit is negotiable, 126. 

infant’s note or acceptance for necessaries, 203. 

one who intrusts his signature to another for com- 
mercial use becomes holden upon a negotiable 
promissory note, fraudulently so written by the 
person so intrusted with it, and negotiated to an 
innocent holder, 247. 

effect of indorsement before delivery, 284. 

abolition of days of grace, 415. 

NUISANCE, 

how far swearing on one’s own premises is a, which 
may be enjoined, 280. 

a grantee of premises subject to a lease, is liable 
for anuisance created and continued by the ten- 
ant ifsuch grantee had no power to abate the 
nuisance, 376. 

OFFICE AND OFFICERS, 

effect of failure on the part of the officer, to take the 
oath of office within the time prescribed by law 
as constituting a forfeiture ipso facto, 42. 

OLEOMARGARINE, 

validity of act preventing the illegal sale of, 84. 
OPINION EVIDENCE. See EXPERT TESTIMONY. 
OPTION CONTRACT. See GAMING. 
PARTNERSHIP, 

how far sharing of profits, constitutes a, 182. 

validity of, between husband and wife, 327, 328. 

insolvent partner—distribution of assets between 
individual and partnership creditors, 418. 

PERSONAL PROPERTY, 
gift of, 361. 
PREFERENCE, 

how far preference in assignment for the benefit of 

creditors, is valid, 121. 
PRINCIPAL AND AGENT, 

liability of the principal for torts of the agent,with- 
in the scope of his employment, 24. 

principal liable for the fraud and deceit of his agent 
which was committed for the principal in the 
course of and as a part of the agent’s employment 
and within the scope of his authority, 338. 

PRINCIPAL AND SURETY, 

one who has been elected cashier of a bank and 
who has given bond for the faithful performance 
of his duties, as such, and afterwards undertakes 
to keep the books, does not effect such a change 
in his duties as to discharge the surety in case of 
embezzlement, 360. 

liability of the sureties of a constable, for damages 
occasioned by an unlawful levy, 477. 


See also CERTIFICATE 
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PUBLIC CORPORATION, 
implied powers of, to issue negotiable securities, 103. 
bonds of, recitals thereon and their legal effect, 438, 
460. 
QUERIES, 407. 
QUERIES ANSWERED, 12, 32. 
RAILROAD COMMISSIONERS, 
regulation of railroad rates by, 201, 357, 368. 
RAILROAD COMPANIES, 
unlawful discrimination by, 
freight, 8, 10. 
validity of regulation requiring passenger to pay 
fare, where ticket has been forfeited, 22. 
liability of, for the tort of its ticket agent, 24. 
taxation of the gross receipts of a, by a State within 
which its line begins and ends, 121. 
power of terminal association to make rules for the 
government of shippers, 141. 
liability of electric street rai!way for injuries to 
travelers at crossings, 145. 
how far a railroad company is charged with notice 
of the incompetency of its employees in an action 
by a co-employee against the company for dam- 
ages for injuries, 146. 
railroad section hands engaged in ballasting the 
railroad track with stone which is hauled to them 
on a construction train and unloaded by the 
train men are fellow-servants with the train men, 
187. 
regulation of yailroad rates by State railroad com- 
missioners, 201, 357, 368. 
the Supreme Court of Minnesota upon the subject 
of “volunteer” service in the management of 
trains, 221. 
use of electricity by, as motive power for street 
cars, 241. 
joint tariff of connecting roads under the interstate 
commerce law, 357. 
effect of contributory negligence by a locomotive 
engineer on right to recover for injury, 399. 
constitutionality of legislation against, 475. 
validity of Colorado statute imposing a penalty 
upon a railroad company for the killing of stock 
without opportunity for judicial inquiry, 475. 
RECORD, 
filing of deed for, as full notice, 25. 
REMOVAL OF CAUSES, 
residence of corporations under the removal act, 
279, 285. 
RESPON DEAT SUPERIOR, 
the doctrine of, as applied to municipal corpora- 
tions, 50. 
RESTRAINT OF TRADE, 
contracts void as being in, 46, 
SALE, 
of intoxicating liquors, validity of to be illegally 
sold in another State, 2. 
contract of guaranty upon the sale of goods, 44, 
of personal property made in one State, how far 
enforceable as to possession in another, 102. 
of good-will in the sale of an hotel by name, 222. 
SET-OFF, 
right of maker of note discounted by a bank which 
becomes insolvent, to set-off against it the amount 
of his deposit in the bank, 358. 
SPECIFIC PERFORMANCE, 
of parol contract between husband and wife after 
separation, 83. 
STATUTE, 
special acts conferring corporate powers on muni- 
cipal corporations, 266. 
STOCK AND STOCKHOLDERS, 
liability of stockholders where there has been an 
unregistered transfer of stock, 290. 
transfer of stock in national banks, 442, 445. 
SUNDAY LAW, 
wills made on Sunday, 93. 


in the carriage of 





TAXATION, 
suit in equity to enjoin void tax, 4. 
void taxes and assessments, 5. 
by a State or municipality, of trades, professions 
and occupations, 81. 
by a State, of merchandise brokers engaged in in 
terstate commerce, 81. ’ 
the transportation of goods and passengers by con- 
tinous carriage, from one point ina State to an- 
other, is not interstate commerce, though a 
part of the ronte is through another State and it 
is within the power of the State where such road 
begins and ends, to impose a tax on its gross re 
ceipts, 121. 
exemption from, of the shares of stockholders of 
banks, 169, 172. 
municipal rate, power and extent of, 225, 227. 
statute exempting manufacturing corporations 
from, does not render a corporation chartered to 
do manufacturing only, but which is engaged in 
other business as well as manufacturing, wholly 
exempt, 280. 
of national banks by a State, 337. 
power of cities in Missouri to levy taxes, 842. 
power of State to tax telegraph companies which 
have accepted a franchise from the United States, 
417. 
liability of abstract books to, 437. 
TELEGRAPH COMPANIES, 
rights of,to obtain service by telephone companies, 
121. 
power of State to tax telegraph companies which 
have accepted a franchise from the United States, 
417. 
liability of, for damages for injury to the feelings, 
in delay in delivering message, 457. 
TELEPHONE, 
admissibility of 
evidence, 145. 
TELEPHONE COMPANIES, 
power of, to refuse its service to telegraph com 
pany, 121. 
liability of, for injury to traveler by reason of sus 
pended wire, 416. 
TENNESSEE, 
construction of the provisions of 
charters in, 337. 
TEXAS, 
courts in, 72. 
THEATER, 
the provisions of the fourteenth amendment do not 
apply to the rules of a theater reserving certain 
seats for white persons exclusively, 269. 
TORT, 
liability of charitable corporations for, 125. 
liability for unauthorized use of highway causing 
injury to a voluntary spectator, 231. 
liability of lunatic for, 248. 
TRADE-MARK, 
transfer of the use of name as a trade-mark, 222 


TRADE NAME. 


TRIAL, 
motion to direct verdict in Iowa, 71, 173. 
should appellate courts review the facts in actions 
at law, 86. 
lack of courtesy on the part of appellate judges 
toward trial judges, 161. 
instructions to the jury that the law “accepts and 
will tolerate reasonable compromise and fair 
concession,’ on the part of the jury is erroneous, 
223. 
“TRUST,” 
fate of the Missouri “trust” statute, 61. 


TRUST AND TRUSTEE, 
duties and liabilities of trustee in the investment 
of trust funds, 397. 


telephone communications in 


national bank 


See TRADE-MARK. 
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UNITED STATES SUPREME COURT, 

technicality in, 1. 

the law of municipal bonds in, 101. 

USAGE AND CUSTOM, 

a local custom that insurance agents, after the 
termination of their agency, may cancel any of 
the policies issued through them, is unreasonable 
and void, 103. 

USURY, 

the law of, as applicable to building and loan asso- 
ciations, 224. 

application of State usury laws to national banks, 
241. 

VERDICT, 

motion to direct verdict in Iowa, 71, 173. 

instructions by the court allowing or authorizing 
compromise verdicts, is erroneous, 223. 

WAGER. See GAMING. 
WAREHOUSEMAN, 
regulation of warehouses by State legislature, 201. 
carriers of goods liable as, after transportation, 464. 
WATERS AND WATER COURSES, 

proprietary water rights as applied to irrigation 
companies, 163. 

water rights in Colorado, 181, 253. 





WIFE’S SEPARATE ESTATE, 


wife’s separate property under the Missouri statute 
may be seized on execution under a judgment 
against the husband alone, where the judgment 
debt was for necessaries for the family, 264. 


WILL, 


Sunday wills, 93. 

contract to make a disposition of property by, must 
be supported by sufficient consideration, 123. 

the legality of a spendthrift will, 142. 

law of Florida as to wills made in other States, 348. 

construction of will containing a condition in re 
straint of marriage, 38’, 385. 

distinctions in, between conditions in restraint of 
marriage and limitations, 385, 386. 


WITNESS, 

evidence of transactions with decedents, 284. 

bigamy on the part of a husband is not such a “per 
sonal” wrong or injury to the wife as to allow her 
to testify against the husband in a criminal 
prosecution under statute forbidding her testi 
mony except in cases growing out of such wrong 
or injury, 423. 

husband and wife as, against each other, 425. 
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Abstracts of Title, 292. 312, 330, 351, 407, 428, 447; affidavit, 447; priority, 1%; 
Accident Insurance, 33, 113, 272, 329. service of process, 113. 

Accord and Satisfaction, 131, 427; evidence, 131. Attorney—disbarment, 351, 370. 

Account Stated, 292, 330; impeachment, 330. Attorney and Client, 14, 114, 131, 155, 330, 391, 370, 387, 447, 
Accounting, 312, 427, 433. 4 468; compensation, 352; contingent fee, 387; con 
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Action, 174, 212, 234, 330, 407, 447. 


Attorney’s Fees, 198. 
Actions by Infants, 72. A 
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Building and Loan Associations, 53, 175, 194, 264. 
Burglary, 95, 132, 155, 254, 273, 292, 353, 469. 
= 212, 234, 254, 330, 352, 370, 387, 468, 486; contracts, 


Administrator de bonis non, 14, 351. 

Administrator’s Bond, 52, 407. 

Administrator’s Sale, 13. 

Admiralty, 33, 53, 154, 234, 312, 351, 427, 447, 486. 

Adoption, 330, 427. 

Adverse Possession, 17, 33, 116, 181, 272, 292, 296, 393, 486. 
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Alimony, 193, 487. ligence, 352. 
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427’; p rhea 330, 467; evidence, 13; jurisdiction, remises, 406; limiting liability, 213; negligence, 
174, 427; jurisdictional amount, 351; notice, 93, 292; | 3, 182, 212, 234, 352, 447, 486; tickets, 330. 


record, 447; review, 212, 370, 447, 486; supersedeas | Certiorari, 34, 194, 293. 


bond, Champerty, 331. 
Appeal Bond, 94, 234, 370, 387. | Chattel Mortgage, 53, 73, 94, 114, 119, 182, 155, 176, 235, 254, 
Appeal from Justice’s Court, 33, 53, 154. 278, 293, 312, 352, 370, 388, 428, 448, 468; acknowledgment, 
Appealabie Orders, 212, 467. 63,468; conversion, 312; validity, 73, 178. 
Appellate Court, 467; jurisdiction, 14, 386, 467. Check, 155, 312. 
Appellate Procedure, 174, 272. _ Chinese Exclusion Act, 73, 273. 


Arbitration and Award, 33, 113, 370, 447. Circuit Courts of Appeal, 16, 214. 
Arraignment, 353. City Council, 212. 
Arrest, 272. | Civil Damage Laws, 16, 56, 197. 
Arson, 294, 353, 371. | Collateral Attack, 117, 275, 354, 428, 450, 490. 
Assault, 154, 273, 469. Community Property, 94, 256, 295, 333, 390. 
Assault with Intent to Kill, 14, 313, 429 Compromise, 239, 447, 470. 
Assignment, 15, 174, 196, 197, 276, 296, 314, 487. Conditional Sales, 14. 
Assignment for Benefit of Creditors, 73, 154, 174, 194, 212, Confession, 114, 175, 235, 293, 371, 391. 

272, 292, 312, 387, 407, 447, 467; preferences, 154. | Confiscation, 94. 
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Constitutional Law, 14, 53, 73, 94, 114, = <e 194, 213, 254, 
2738, 2 297, 312, 331, 352, 370, 388, 412, 428, 448, 468 ; 
pe Bane Bn of ‘statute, "48; A. F.% attack, 37", 
428, county treasurer, 194; oleomargarine 312; 
special legislation, 213, 428; supplementary pro- 
ceedings, 293; titles of acts, 34. 

Contempt, 53, 94, 114, 293, 390, 428. 

Yontract, 14, 34, 53,73, 94, 114, 132, 155, 175, 194, 213, 235, 254, 
278, 293, 313, 331, 352, 370, 388, 407, 428, 433, 448, 468, 486, 
489; abandonment, 352, 370; KN. precedent, 
408 ; construction 53, 175, 235, 371; damages, 213, 352; 
guaranty 293, 313; husband and wife, 448; parol evi- 
dence, 235; performance, 448; quantum meruit, 293, 
371; railroad companies, 14; rescission, 114; sale of 
land, 352. 

Contributory Rengeasn, 14, 119, 135, 159, 198, 199, 215, 391, 

11, 429, 450. 

Conversion, 14, 74, 408, 486; pleading, 14. 

Copyright, 132, 254. 

Corporations, 34, 54, 74, 95, 114, 182, 155, 175, 194, 213, 235, 
278, 293, 313, 331, 388, 408, 429, 448; appointment of re- 
ceiver, 132; change of name, 194; contract, 388; in- 
solvency, 313; ofticers, 213, 273; president, 95; res ad 
judicata, 331; stockholders, 429; subscription to 
stock, 448, 

Costs, 388; discretion of court, 388. 

Counter claim, 34, 118. 

Counties, 34, 74, 115, 175, 278, 429, 448; defective bridges, 
448. 

County Board, 388. 

County Commissioners, 213, 408. 

County Officers, 95, 331. 

County Treasurer, 54, 132, 194, 293. 

County Warrants, 235, 293. 

Courts, 74, 195, 218, 331, 353, 371, 408, 429; de facto judge, 
213; jurisdiction, 408, 429. 

Covenant, 95, 155. 

Creditor’s Bill, 14, 278, 371. 

Criminal Evidence, 35, 54, 74, 132, 175, 235, 273, 298, 353, 371, 
429, 448, 469; confession, 175, 235, 298; dying declara- 
tions, 35, 182, 235, 273; res geste, 353. 

Criminal Law, 14, 35, 54, 95, 115, 1382, 155, 175, 195, 218, 236, 
254, 273, 294, 313, 331, 353, 371, 389, 408, 429, 448, 469, 486; 
arguments of counsel, 353; arraignment, 353; assay lt 
and battery, 331; assault with intent to kill, 14, 429; 
burglary, 95, 254, 273, 469; homicide, 35, 175; intoxica- 
tion as a’ defense to crime, 469; murder, 14; subor- 
nation of perjury, 214. 

Criminal Practice, 35, 54, 74, 95, 115, 132, 195, 214, 236, 255, 
294, 313, 353, 372, 408, 469; admission to bail, 469; brib- 
ery, 214. 

Criminal Trespass, 449. 

Criminal Trial, 35, 74, 115, 176, 195, 214, 2565, 274, 382, 353, 
389, 409, 429, 449, 470. 

Damages, 35, 154, 194, 213, 352, 353, 372, 389, 428, 450. 

Death by Wrongful Act, 54, 95, 236, 274, 294, 314, 332, 470. 

Deceit, 156, 332, 353. 

Dedication, 156, 214, 255, 314. 

Deed, s 35, 54, 74, 95, 115, 132, 156, 176, 195, 214, 236, 255, 274, 
294, : 314, 332, 353, 372, 389, 409, 430, 449, 470, 496 ; acknowl- 
edgment, 35, 195, 409, 449; alteration, 3i4; assign- 
ment, 15; bona fide purchaser, 430; boundaries, 
409; cancellation, 132, 176,294; construction, 133, 176, 
255, 274, 314, 353; delivery, 54,95, 195, 214, 274, 294, 314, 
449; description, 236, 274, 332; estate of grantee, 332; 
husband and wife, 35; married woman, 35; mental 
capacity, 449; rescission, 133, 372; reservation, 195, 
255; undue influence, 55. 

Deed of Trust, 15; foreclosure, 15. 

Depositions, 35, 236, 372, 409. 

Descent and Distribution, 35, 54, 115, 195, 274, 389, 409, 470, 
487. 


Detinue, 35, 133, 177, 356 

Distress, 332. 

Divorce, 15, 35, 96, 115, 195, 236, 255, 294, 332, 487; alimony, 
195, 487; res adjudicata, 236. 

waar 55, 115, 195, 294, 314; assignment, 314; election, 

Jo. 

Drainage, 96, 195, 214, 491. 

Drainage Assessments, 196, 454. 

Duress, 74, 115, 156, 255. 

Dying Declarations, 35, 132, 235, 273. 

Easement, 214, 294, 332, 353, 372, 389, 409; right of way, 372. 

Ejectment, 35, 55, 96, 214, 255, 294, 430, 470, 490; mesne 
profits, 430. 

Elections, 15, 115, 133, 214, 255, 294, 332, 409, 449, 468, 487. 

Elevated Railroads, 412. 

Emberziement, 95, 132, 155. 





Eminent Domain, 35, 55, 96, 116, 138, 156, 176, 196, 214, 274, 
314, 382, 353, 372, 409, 430, 449, 488 ; compensation, 133, 274, 
430; condemnation, 176, 314, 449; damages, 55, 372; 
procedure, 196. 

me & 74, 116, 183, 156, 176, 196, 236, 255, 314, 353, 372, 389, 

30, 47u; cancellation of deed, 389; dismissal, 358. 

mb Jurisdiction, 15, 75, 332, 487. 

Equity Practice, 55, 214. 

Estoppel, 19, 56, 74, 117, 158, 176, 196, 215, 238, 255, 355, 408, 
410, 412, 430, 449, 452; in pais, 116, 119, 256. 

Evidence, 13, 15, 36, 55, 116, 133, 138, 156, 176, 213, 218, 237, 
256, 274, 314, 332, 335, 354, 373, ’389, ‘40, 411, 428, 430, 431, 
468, 46%, 470, 486 ; accidents at crossings, 18; admis- 
sions of agent, ‘340; res gestzx, 116. 

Execution, 14, 36, 55, 79, 96, 116, 214, 237, 256, 274, 294, 333, 
389, 450; exemption, 333. 

Execution Sale, 176, 294. 

Executors, 15, 75, 96, 196, 449. 

Executors and Administrators, 154, 314, 470. 

Exemplary Damages, 489. 

Exemption, 430, 433, 486. 

Expert Testimony, 15, 354, 487; handwriting, 487; hyp- 
othetical questions, 15; opinion evidence, 487. 

False Imprisonment, 156, 256, 295. 

False Pretenses, 35, 95, 196, 408. 

False Representations, 15, 237, 355. 

Federal Courts, 15, 55, 75, 96, 176, 214, 237, 314, 383, 354, 438, 
487 ; jurisdiction, 215, 314, 233, 353, 487. 

on % Offense, 133, 156, 256, 389; mailing obscene letter, 
156. 


Fellow-servant, 37, 76, 117, 198, 238, 384, 354, 450. 

Fisheries, 333. 

Fixtures, 96, 237, 410, 470. 

Forcible Entry and Detainer, 36, 315, 372, 470. 

——— 17, 76, 98, 118, 158, 216, 256, 258, 276, 411, 431, 
, 

Forgery, 239, 274, 294, 429, 473. 

Fraud, 36, 196, 410, 487. 

Frauds, amen of, z 36, 75, 96, 116, 177, 196, 215, 256, 274, 
»* ’ 7 , ° 

wreneet oe ll 16, 34, 36, 55, 75, 96, 116, 133, 156, 

256, 274, 295, 313, 318, 333, 390, 410, 449, 470, 487: 
MK, "256. 

Game Laws, 96, 430. 

Gaming, 55, 448. 

Gaegieen, 36, 75, 116, 134, 196, 215, 354, 471; assignment, 


Gift to Wife, 157. 

Gifts, Causa Mortis, 237. 

Grant, 295. 

Guaranty, 177, 196, 237, 293, 471, 487. 

Guardian and Ward, 215, 390. 

Habeas Corpus, 157, 197, 274, 295, 812, 315, 383, 390. 

Highways, 36, 75, 96, 177, 197, 237, 274, 295, 315, 430; estab- 
lishment, 430, 

Homestead, 36, 55,75, 97, 116, 153, 157, 177, 237, 275, 384, 354, 
390, 430, 471; exemption, 430, 471. 

Homicide, 35, 74, 155, 175, 236, 294, 371. 

Husband and Wife, 16, 36, 55, 116, 137, 157, 177, 200, 256, 275, 
295, 333, 372, 390, 448, 474, 488; antenuptial contract, 872; 
community property, 256, 295, 383, 390; detinue, 177: 
partnership, 157; ; specific performance, 333; wife’s 
separate property, 295, 

Immigration, 315. 

Infant, 75, 97, 198, 489. 

Ine en 3 ase tae 56, | 157, 159, 177, 234, 237, 275, 315, 

4 488. 

Insanity, 184, 176, 236, 471. 

eee ie 177, 194, 215, 295, 313, 333, 372, 390, 438, 488; set- 
off, 390. 

Insurance, 16, 36, 56, 117, 134, 157, 197, 237, 256, 275, 295, 816, 
333, 373, 896, 410, 431, 471, 488; cancellation, 197; condi- 
tions of policy, 315, 410; evidence, 2756; limitations, 
390; negligence, 315; roof of loss, 16; subrogation, 
471; waiver of condit ons, 134. 

Insurance Companies, 16, 237, 256. 

Interstate Commerce, 97, 175, 257, 448, 488. 

Intervention—pleading, 56. 

Ino eT hie Liquors, 16, 37, 56, 97, 117, 1384, 157, 177, 197, 

5, 296, 315, 338, 391, 410, 431, 450, 471, 4388 ; illegal 
— V1, 39 391, 431, illegal transportation, 833 ; 
local option, 333; original packages, 450; sale, 87, 56. 

Judgment, 16, 17, 37, 75, 76, 97, 117, 134, 178, 193, 215, 238, =. 
295, 297, 316, 833, 854, 873, + 410, 431, 450, 451, 471, 
collateral attack, 275, 450; confession, ta: 
—* 295, 450; saatabie relief, 354; res adjudieata, 
178. 
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Judgment by Confession, 135. 
Judicial Sale, 117, 215, 334. 
Justice of the Peace, 157, 197, 295, 315, 354, 373, 488. 
Lenaes and Tenant, ms ae 56, 97, 117, 135, 157, 178, 215, 
238, 257, 275, 295, 315, 334, 378, 3yl, 410 , 450, 471, 488 ; 
Sanaedous premises, inn: 2 Ni Aa 296 ; lease, 257, 471; 
rent, 296, 334, 373; tenancy at will, "135. 
Landlord’s Lien, 17, 157, 471. 
Larceny, 95, 158, 195, 254, 294, 381, 371, 389, 408, 449, 469, 
Lease, 37, 56, 135, 197, 215, 471; assignment, 197. 
Libel, 215, 275, 373. 
License, 410. 
Life Insurance, 17, 117, 158, 257, 275, 378, 391; beneficiaries, 
117. 
Limitation of Actions, 17, 56, 76, 117, 135 
296, 334, 390, 471, 474 
Lis Pendens, 197. 
Local Option, 16, 333. 
Logging Liens, 391. 
Lost Deed, 76. 
Malicious Attachment, 197. 
Malicious Prosecution, 37, 56, 
probable cause, 373. 
Mandamus, 17, 37, 97, 158, 275, 316, 351, 373, 
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257, 275, 316, 334, 354, 391, 411, 431, 450, 472, 488; assump- 
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ment, 391; fellow-servant, 27, 76, 117, 198, 238, 334, 354, 
450; negligence, 76, 98, 117, 238, 275, 316, 355, 488; risks 
of employment, 17, 98. 
Measure of Damages, 158, 200, 257, 448, 472; contract, 257. 
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Mining Claim, 76, 98, 258, 334. 
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acknowledgment, 316; apportionment of lien, 373; 
assignment, 296; foreclosure, 17, 76, 98, 118, 158, 216, 258, 
276, 411, 431, 451, 472; homestead, 334; injunction, 316; 
parol evidence, 373. ‘ 

Municipal Bond, 18. 
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Murder, 14, 95, 175, 195, 213, 236, 371, 429, 449, 469. 

Mutual Benefit Insurance, 136, 297, 489. 
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156, 199, 217, 239, 393, 412, 432, 473. 


Receivers, 19, 78, 179, 259, 277, 297, 393, 433. 
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Release and Discharge, 20, 137, 393, 433. 
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<< an 20, 38, 58, 117, 119, 137, 178, 236, 317, 


394, 413, 453. 
381, 453, 


Rescission, 133, 298, 433, 453, 470. 
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Shipping, 356, 394, 447, 486. 
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Trial, 59, 79, 100, 120, 138, 160, 200, 278, 207, 336, 894, 444, 474, 
490; competency of jurors, 336, 

Trover, 120, 297. 
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Troyer and Conversion, 20. 


Trusts—limitations, 474. 

Trust and Trustee, 336. 

Trust Deed, 2¢s. 

Trustee, 20,414; accounting, 20. 

United States Supreme Court, 20, 58; jurisdiction, 59. 
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Water and Water Courses, 139. 

Water Companies, 336. 

Water Rights, 240, 298, 318, 434. 
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139; privileged communications, 


rescis- 


capital stock, 493. 


indictment, 40, 493; infor- 


492, 493. 


conditions of 


S OF APPEAT, 1N VOLUME : 


Si LOUIS AND KANSAS CITY 


35. 


Juries, 60, 140. 
Justice of the Peace, 
ment, 492. 
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American Law Register, N. S., 27 Vols.. a 
American Law Re gister, N.8., Ist 20 Vols.. 
American Law Review, 23 V ols.. te 
American Corporation C ases, 10 V ols. <e osee 
American Decisions, 100 Vols. and 3 Dige sts ssessee § 
American Reports, 60 Vols. and 3 Digests 
American Crim. Reports, 8 Vols 
American Railway Cases, Ist 8 Vols................. 
American Probate Re oe gd i See eae 
American & English E . of Law, 19 Vols........ 
Central Law Journal, rols C6ovevercccccecedgccsoce 
Criminal Law Magazine, 12 Vols.... 
Law & Equity Reporter, 4 Vols 
Law Reporter, N. S., 12 SRI eee aie 
National Bankruptcy Register, 18 Vols. & Digest, 
ee RE RP ocr REE Se OE 
eran (The) pub. at Boston, 24 Vols............. 
- Y. Weekly Digest, 27 Vols 
PLE tron ah Series, leatherette, 12 Vols....... of 
Blackstone Series, 1887, leatherette, 12 Vols 
U.S. Reports, Curtiss’ Ed., 145 in 104 ....... 
Maine Reports, 82 Vols......... nie 
be maeeess, Ist 46 & 3 Pinney to No W. Re 
Kansas Reports, 1 to 29 up to Leveries 
Mass. Reports, 1 to 189 up to Reporters............ 
Ind. Reports, 1 to 44 Blackford, 8 Vols., 52 Vols.... 
Iowa Reports, 1to 51 Green & Morris, 56 Vols. in all, 
a Reports, Ist 26 Vols. in 8 books up to Reps.. 
- Y. Chancery Reports, 82 Vols. ..........0.sse-eeee 
N. Y. Common Law, 80 Vols. in 39 
N. Y. Crim. Reports, 7 Vols om 
Parker’s N. Y. Criminal Reports, 6 V ols” 
Moak’s English Reports, 38 Vols. & 2 Dige sts. : 
Northwestern Reporter, 47 VolS...........-..eees005 
Northeastern Reporter, 27 VOIS.........0..-seeeseeee 
Atlantic Reporter, 18 VOIS........cccceceee se-+ sees 
Southern Reporter, 8 Vols........... 
Southeastern Reporter, 12 Vols. cove 
Southwestern Reporter, 13 Vols... 
Am. Digest, 1887 to 1891, 5 VOIS........ceceesesceccees 
Above books are all good second-hand. In man 
cases We only have one copy,so early orders are ac 
visable. 


WILLIAMSON LAW BOOK CO., ROCHESTER, N. Y. 


COBBEY 


ON 


CHATTEL MORTGAGES 
READY IN JANUARY. 


This is an exhaustive two-vglume trea- 
tise on Chattel Mortgages, by J. E. Cob- 
bey, the author of Cobbey on Replevin. 
It is practical in character,—the sort of 
a book that a lawyer finds it useful to 
have at his hand. 


Sent on Approval 


On receipt of price, $10.50, delivered. 
Money will be refunded on the return of 
the books, in good order, within 60 days. 


WEST PUBLISHING CO., St. Paul, Minn. 





